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owners. Additional questions of concern inclnded: (1) Was the 
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year to cause one Commissioner to change her mind and drop the refund 
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versus American Honda Motor Co. et al., and the Justice Department 
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ALL-TERRAIN VEHICLE SETTLEMENT 



THURSDAY, JANUARY 28, 1988 

House of Representatives, 

c!omm£rc£, c!onsum£r, 
AND Monetary Affairs SuBCOMMmEE 
OF the Commtitee on Government Operations, 

Washington, DC. 

The subcommittee met, jpursuant to notice, at 9:30 a.m., in room 
2154, Raybum House Omce Building, Hon. Doug Barnard, Jr., 
(chauman of the subcommittee) presiding. 

Present: Representatives Doug Barnard, Jr., Larry E. Craig, 
James M. Inhofe, and Christopher Shays. 

Also present: llieodore J. Jacobs, chief counsel; Faye Ballard, 
clerk; Judy Fisher, secretary; and Russell J. Mathews, minority pro- 
fessional staff, Committee on Government Operations. 

OPENING STATEMENT OF CHAIRMAN BARNARD 

Mr. Barnard. The subcommittee will please come to order. 

Today^s hearing by the Commerce, Consumer, and Monetary Af- 
fairs Subcommittee will examine the recent settlement by the Con- 
sumer Product Safety Commission of its case against the major 
ATV manufacturers. 

The subcommittee has had a longstanding interest in this 
matter. As far back as M{^ri985, we held the first congressional 
oversight hearing on the CPSC's handling of the then emerging 
s' ity hazard from ATV's. In December 1986— after substantial 
Cc gressional and public concern — the CPSC decided that the vehi- 
cles presented an imminent hazard and that an action to seek rem- 
edies to reduce the risks should be brought. On the eve of filing 
suit, and after the case had been thoroughly prepared at great cost 
to the taxpayer, the CPSC agreed to a settlement of the case that 
provided only a fraction of the relief provided in the original deci- 
sion. It is instructive to note that at the time of our first hearing, 
there were 161 ATV-associated deaths and 128,000 emergency room 
injuries. Now the number of deaths exceeds 900 with injuries total- 
ing 330,000. Nearlv half of those killed and injured have been chil- 
dren. Yet in this 3-year period, while deaths and injuries have in- 
creased dramatically, nothing effective has been done by either the 
Commission or the manufacturers to halt the onslaught. 

The major deficiency in the settlement is simply that it gives up 
the only effective remedy the Commission had to reduce the 
number of vehicles in the hands of consumers— the provision pro- 
viding for voluntery refunds for existing ATV owners. In the view 
of many product safety experts, the only effective way to reduce in- 

(1) 
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juries and deaths is to reduce the numbers of vehicles in use. They 
argue that training and warnings are not adequate to do the job. 
Nevertheless, after waiting so long for the Justice Department to 
act, the Commission simply gave up the refund remedy. Why did it 
do so? A central purpose of this hearing is to determine this ques- 
tion. 

But our determination of all the facts has been made more diffi- 
cult by the Justice Department's refusal to testify voluntmily here 
today. While the Justice Department refuses to appear before this 
committee. Justice officials have had no hesitancy in talking to the 
press about this case, and in a manner which can only work to 
weaken the Grovemment's position. I refer to the interview given 
by Deputy Assistant Attorney General Robert Qynkar in which he 
is quoted as saying, in reference to the refund remedy, "It was our 
opinion and the CPSC's that we had no chance of winning in court 
on that one." It is inconceivable that the Government would make 
such a statement while it is still n^otiating with the manufactur- 
ers. Yet Mr. Cynkar does not deny having said it. I also find it rep- 
rehensible that the Justice Department should so readily talk to 
the press when it refuses to come before a congressional committee. 
If we cannot get the complete story today, it may be necessary for 
the subcommittee to vote to subpoena trie Justice Department to 
appear here. 

Today's hearing will seek answers to the following questions: 
First, is this settlement adequate and effective, given the nature of 
the risk? ATVs present an unprecedented risk: The U.S. Govern- 
ment has never oefore faced a product safety problem within its 
control that results in 20 deaths each month. Will this settle- 
ment — which emphasizes notice, warnings and training— result in 
a proportionate reduction in these statistics? 

Second, how was the settlement arranged? What role did the Jus- 
tice Department play? What facts changed in the course of a year 
to cause one Commissioner to change her mind and drop the 
refund remedy? 

Third, how will the CPSC and the Justice Department monitor 
the preliminary and final consent decrees? Does the CPSC have the 
budget to keep track of an exceptionedly complicated arrangement? 

Fourth, finally, the subcommittee wants to get an update on the 
ongoing negotiations before a final decree is enterec'. The prelimi- 
nary consent decree in many respects is a "bare bones" outline 
with the details to be inserted before entry of the final decree. The 
Justice Department has shut Congress and the public out of the 
settlement process, on the misguided ground that secrecy was nec- 
essary to obtain a meaningful agreement. In fact, the public has a 
right and a need to know how and why this agreement was 
reached. The hearing will serve this purpose, among others. 

Mr. Craig, do you have an openiM statement, sir? 

Mr. Craig. I do, Mr. Chairman. Thank you very much. 

Mr. Chairman, members of the committee, as many know, over 
the past two Congresses, the chairman and I have examined the 
issue of all-terrain vehicles' safety, vigorously debated it, and ar- 
rived at varying conclusions as to the best way of obtaining ATV 
safety. I want to sav at the outset of the hearing that my sincere 
sympathy goes to all of those ^''ctims of unforeseen circumstances 
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while operating ATV's. For this reason, I look for remedies that 
will show the most immediate and positive net effect. 

It appears that a preliminary consent decree provides a window 
of opportunity for a cooperative effort between the Consumer Prod- 
uct Safety CJommission, the Department of Justice, and the ATV 
industry. This hearing encourages the CPSC and the Department 
of Justice to pursue remedies in the courts that may never be ob- 
tained. With the ATV settlement, the Consumer Product Safety 
Commission and the Justice Department have made substantial 
gains without tying safety up in the courts for many years. 

I am surprised that the chairman is questioning the progress of 
the settlement in light of the fact the preliminary consent decree 
offers many remedies consistent with the recommendations of the 
two Government Operations Committee reports that have been 
crafted by this very subcommittee, filed in July 1986 and October 
1987, respectively. 

For example, the more recent report states that the Commission 
deserves commendation for seeking to provide for notice, warnings 
and hands-on training. The earlier report urges the ATV manufac- 
turers to stop the production of three-wheeled ATV's, contact exist- 
ing owners about ATV safety concerns, stress the need for safety 
riding practices in their ATV advertisements and utilize warning 
labels. 

After reviewing the two reports and the preliminary consent 
decree, it becomes clear that significant and costly concessions 
were made by the manufacturers. For the record, I wish to summa- 
rize the preliminary consent decree which requires the manufac- 
turers to do the following: It sends out a notice to all known past 
purchasers of ATV's informing them of the risks associated with 
ATV's. It requires all distributors and retailers of ATV's to promi- 
nently display 4-by-4 warning signs. It immediately halts the sale 
of all three-wheeled ATV's and offers to repurchase those three- 
wheelers in dealers' open stock. It requires the manufacturers to 
affix warning labels to all ATV's marketed and sold by them. It re- 
quires the manufacturers to include the risks associated with 
ATV's in the owners' manuals. 

The settlement establishes a toll free hot line number for con- 
sumers' questions on ATV's. It establishes a detailed administra- 
tive framework and the necessary staffing to conduct ATV train- 
ing. In addition to offering free hands-on training to all future 
ATV purchasers, including those who purchased ATV's in the last 
12 months, it commits the manufacturers to agree not to oppose, I 
repeat, not to oppose State legislative initiatives for licensing and 
certification of ATV operators. 

And I would like to add, Mr. Chairman, I am absolutely amazed 
that States that normally license all motorized vehicles have stood 
absolutely by on this issue. If they had moved in the area where 
States can be most responsive, we wouldn't have had 13- and 14- 
year-olds riding these vehicles. They simply would not have been 
licensed to do so. 

It commits the manufacturers to agree to establish specific guide- 
lines for future advertising about the image of ATV's, including 
specific guidelines on the types of terrain on which ATV's should 
be driven, the speed at which they should be driven, the stability of 
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ATV's and the importance of training courses and appropriate age 
recommendations for various models* 

Mr. Chairman, as you can see from my point of view, I too am 
tempted to argue that less than half a loaf has been dealt because 
there are several provisions of the settlement with which I am not 
totally comfortable with. Furthermore-, many ATV operators and 
dealers throughout the country feel the same way as I do, and we 
shall hear from one of those here todav. 

Although the injury rate is on the decline, there are remedies in 
the settlement that could continue to improve this reduction of 
ATV operator injuries. Although I do not full heartedly agree with 
all of the provisions of the settlement, I am willing to accept ac- 
complishment toward immediate settlement and safety remedies. I 
believe the old adage, ''One in the hand is worth more than two in 
the bush," is extremely valuable in this situation. Obviously you 
disagree. 

Fully empathizing, Mr. Chairman, with your differing views on 
this issue, I am disappointed that you are not supporting the pre- 
liminary consent decree yet, especially in light of the fact that sub- 
stantial safety reference relief can be addre^ed and addressed now. 

I will ask the witnesses today how many injuries can be avoided 
now by making the preliminary consent decree final. I also want to 
ask what are the costs associated with and the potential benefits of 
litigation in this case if they can be spelled out. It is my hope that 
this issue does not regress into what could ultimately be by this 
hearing today an overemphasis, a political boondoggle or crusade, 
in fact a parade in the name of safety when no safety will be ar- 
rived at, at a very heavy expense. 

As far as I can tell, a majority of the people who own ATV's do 
not seek a ban or recall. For example, of the more than 4,500 con- 
sumer comments on the Consumer Product Safety Commission 
A&PR, only 50 consumers wanted a ban on the recall, only 50 of 
the 4,500. In addition a CNN evening news poll of December 31, 
1987, asked viewers whether ATV's should be banned. Twenty- 
three percent said yes; 77 percent said no. 

Bv seeking legal recourse under a section 12 enforcement action 
of trie Consumer Product Safety Act, there are no guarantees for 
the prosecutor or for the defendant. At best, some type of injunc- 
tive relief might be obtained in the courts 3 or 4 years down the 
road, or at worst the ATV owner will have no safety improvements 
at all during that period of time. 

In October of last year, I said that if the Consumer Product 
Safety Commission followed through with its Etecember 12, 1986, 
decision to seek injunctive relief in the courts under section 12 of 
the Consumer Product Safety Act, it would not withstand the test 
of judicial review. I based this on my understanding of the issue 
and on the CPSC's past track record. Between 1973 and 1984, it ap- 
pears that CPSC in its zeal for safety regularly overstepped its 
bounds. During this era, at least nine Commission mandatory 
standards and/or actions banning hazardous products were success- 
fully challenged in the courts. Only two CPSC rules were left total- 
ly intact following judicial review. 

For example, Mr. Chairman, in 1983 the case of Gulf South Insu- 
lation versus the U.S. Consumer Product Safety Commission, and 
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we know the rest of the story, the Commission's 6-year study and 
rulemaking and all of that money that was spent banning the use 
of foam insulations in residences and schools was dismissed be- 
cause the Commission failed to produce the substantial evidence 
necessary to support its rulemaking. 

I believe that this is what the Justice Department is trying to 
tell us at this time as it seeks a solution to the problem. Despite 
the fact that the ban was later struck down, it nearly destroyed the 
urea formaldehyde industry and knocked down resale value of 
America's homes insulated with the product by nearly $15,000 per 
unit. 

Well, Mr. Chairman, I could go on and on about the failed record 
of the Consumer Product Safety Commission, and, of course, the 
most recent one, the one that probably parallels this case closer 
than any other, was the U.S. versus General Motors in which it 
was necessary, and yet being necessary, the Federal Government 
failed to do the comparative kind of studies that were necessary to 
prove the GMX car was unique and in its own case dangerous. 

I have an ATV, I make no bones about that, and I have said that 
publicly many times, and I fully agree with the chairman, that 
there are safety concerns to consider dun^vg the machine's oper- 
ation, and I am saddened about the 900 ATV deaths that have oc- 
curred since 1982. I have always felt that way, and I have made 
that very clear to everyone involved. However, I am just as con- 
cerned about the estimated 1,200 boating accidents that occurred in 
1986 alone and the 900 bicycle deaths that occurred in 1986 and the 
thousands of automobile fatalities. 

The answer to the safety question does not lie in bans or recalls 
that cannot be enforced— I repeat that cannot be enforce — but the 
solution can be found in substantive education and hands-on train- 
ing, elements of the proposed consent decree that are extremely 
valuable to the consumer. I am convinced that we cannot live in a 
risk-free society, Mr. Chairman, nor should this Congress try to mi- 
cromanage one, although I know there are many who think differ- 
ent. I am of the opinion that if the Consumer Product Safety Com- 
mission, with the assistance of the Justice Department, chooses to 
litigate the case rather than settle it, it may be running itself into 
a stone wall as it has time and time again. 

Moreover, in a December 30 press conference, the Justice Depart- 
ment made the following reference in the enforcement action man- 
dating a recall under section 12 of the Consumer Product Safety 
Commission Act, and I think you quoted from a similar press con- 
ference, Mr. Chairman, I quote: 

The point is that— there was a very, very substantial issue, an issue of law as to 
whether or not under this statute that the court could grant that kind of relief be- 
cause there is a very substantial question of whether it would indeed prevail on the 
issue. 

I could go on and on, I won't, Mr. Chairman, it could be a long 
hearing, but it is my view this hearing is potentially disruptive to 
any further settlement process. Its direct and indirect effects could 
force the case to be thrown out of court if ultimately, the rights of 
the Consumer Product Safety Commission being preserved to pro- 
ceed, they would choose to take it in that direction and hence de- 

10 
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stroy all hopes of expeditious safety improvements for ATV opera- 
tors. 

I want to go on record as saying most of the witnesses invited 
today was of your choosing and the issue they will address is of 
your choosing. If there is any subject that you feel is sensitive to 
the case and should not be disclosed to the public at this time, I 
would appreciate it if you would clarify that for those witnesses in- 
volved. It is important that the record remain clear and both the 
Consumer Product Safety Commission and the Justice Department 
be allowed the latitude to act under the law. 

Thank you very much, Mr. Chairman. 

[The opening statement of Mr. Craig follows:] 
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OPENING STATEMENT OF THE HONORABLE LARRY E. CRAIG 
ON THE ADEQUACY AND EFFECTIVENESS OF 
THE ALL-TERRAIN VEHICLE SETTLEMENT 
JANUARY 28, 1968 



Good Morning. As many know, over the past two Congresses, the 
Chairman and I have examined the issue of all-torrain vehicle (ATV) 
safety, vigorously debated it, and arrived at varying conclusions as 
to the best way of obtaining ATV safety. I want to say at the outset 
of the hearing that my sincere sympathy goes out to those who are 
victims of unforeseen circumstances while operating ATV's. For this 
reason, I look for remedies that will show the most immediate and 
positive net effect. It appears the preliminary consent decree 
provides a window of opportunity for a cooperative effort between the 
Consumer Product Safety Commisssion (CPSC), the Department of Justice 
(DOJ) and the ATV industry. This hearing encourages the CPSC and 
the DOJ to pursue remedies in the courts that they may never obtain. 
With the ATV settlement, the CPSC and the DOJ have made substantial 
gains without tying safety up in the courts for many years. 
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I am surprized that the Chairman is questioning the progress of 
the settlement, for the preliminary consent decree offers many 
remedies that are consistant with the recommendations of two 
Government Operations Committee Reports [House Report 99-678 and 
100-335 filed July of 1986 and October of 1987 respectively]. For 
example, the more recent report states that "the Commission deserves 
commendation" for seeking t» ' •'^vide ^or notice, warnings, and 
'hands-on* training." The e , report urged ATV manufacturers to 
atop the production of three-wheeled ATV's, contact existing owners 
about ATV safety concerns, stress the need for safe riding practices 
in their ATV advertisments, and utilize warning labels. After 
reviewing the tVfO reports and the preliminary consent decree, it 
becomes c that significant and costly concessions were cjade by 
the manufacturers. 

For the record, I wish to summarize the preliminary consent 
decree, which requires the manufactures to do the following: (1) it 
sends a notice to all known past purchasers of ATVs informing them of 
the risks associated with ATVs; (2) it requires all distributors and 
recailers of ATVs to prominently display i*' X warning signs; (3) 
it immediately halts the sale of aU three-wheeled ATV's and offers 
to repurchase those three-wheelers in dealer's open stock; m) it 
requires the manufacturers to affix warnings labels to all ATV's 
marketed and sold by then; (5) it requires the manufacturers to 
include the risks associated with ATV's in the owner's manuals; (6) 
the settlement establishes a toll free hot-line number for consumer 
questions on ATVs; (7) it establishes a detailed administrative 
framework and the necessary staffing to conduct ATV training, in 
addition to offering free "hands-on"training to all future ATV 
purchasers, including those who purchased ATVs in the last 12 months; 
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(8) it commits the manafacturers to agree not to oppose state 
legislative initiatives for the licensing ana certification of ATV 
operators; and (9) it commits the manufacturers to agree to establish 
specific guidelines for future advertising about the image of ATVs 
including: (a) specific guidelines on the types of terrain on which 
ATVs should be driven, (b) the speeds at which they should be driven, 
(c) the stability of ATVs, and (d) the importance of training courses 
and appropriate age recomicendations for various ATV models. 

Mr. Chairman, as you can see from my point of view, I too am 
tempted to argue that less than "half of the loaf" has been dealt 
because there are several provisions of the settlement with which I 
am not totally comfortable with. Furthermore, many ATV operators and 
dealers throughout the country feel the same way that I do. (And we 
shall hear from one of those people hear today.) Although the injury 
rate is on the decline, th&re are remedies in tne settlement that 
could continue to improve this reduction of ATV operator injuries. 
Eventhough I do not full-heartedly agree with all of the provisions 
of the settlement, I am willing to compromise and give this 
settlement a chance. 
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Fully empathizing with your differing views on this issue, Mr. 
Chairman, I am disappointed that you are not supporting the 
preliminary consent decree yet, esspecially in light of the fact that 
substantial safety relief can be addressed now. I will ask the 
witnesses today, how many injuries can be avoided NOW by making the 
preliminary consent decree — FINAL? I will also ask what are the 
costs associated with the benefits (if any) of litigating this case? 
It is my hope that this issue does not regress into a political 
boondogle, a cause that is ct'usaded and paraded in in the name of 
safety, but does it at safety's very expense. As far as I can tell a 
majority of the people who own ATVs do not seek a ban or a recall. 
For example of the more than ^500 consumer comments on the Consumer 
Product Safety Commission's ANPR, only 50 consumers wanted a ban or a 
reoall of ATVs. In addition, a CNN Evening News Poll on December 
31» 1987 asked viewers whether ATV's should be banned: 23 % said 
"YES" and 77 % said "NO". 

By seeking legal recourse under a Section 12 enforcement action 
of the Consumer Product Safety Act there are no guarrantees for the 
prosecutor or the defendant. at best, sooe type of injunctive 
relief might be obtained in the courts 3 or years down the roadj or 
at worst, the ATV operator will have no safety improvements at all. 
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In October of last year, I said that if the Consumer Product 
Safety Commission followed through with its December 12, 1966 
decision to seek injunctive relief in the courts under Section 12 of 
the Consumer Product Safety Act, it would not withstand the test of 
judicial review. I based this on my understanding of the issue and 
on the CPSC's past track record. Between 1973 and 198^4, it appears 
that the CPSC, in its zeal for safety, regularly overstepped its 
bounds. During this era, at least nine commission mandatory 
standards and/or actions banning "hazardous products" were 
successfully challenged in court. Only two CPSC rules wc-re left 
totally intact following judicial review. 

For example, in 1983, the case of Gulf South Insulation et al v. 
United States Consumer Product Safety Commission , 701 F. 2d 1137 (5th 
Cir. 1983). the Commission's sjx-year study and rule-making 
proceeding banning the use of foam insulation in residences and 
schools was aismissed because the Comtaission failed to produce the 
substantial evidence necessary to support its rulemaking. Despite 
the fact that the ban was later struck down, it nearly destroyed the 
urea formaldehyde industry and knocked down resale values of American 
home insulated with this product by $15,000 per home. 
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In view of comparable safety, the Department of Justice also 
lost a significant court case in 1987 [ U.S. v. General Motors Corp ., 
656 F. Supp. 1555 (D.C.D.C. 1987)] where the U.S. District Court for 
the District of Columbia dismissed the complaint filed by the U.S. 
National Highway Transportation Safety Admininstration CNHTSA) in its 
effort to recall the CM "X" car. The court found that NHTSA and GM*s 
own data showed that when accidents involving 1980 CM "X" cars, "peer 
cars" and all other cars made in 1980 were compared, the "X" car was 
no more hazardous than any other vehicle. 

I have an ATV and I fully agree with the Chairman that there are 
safety concerns to consider during the machines operation. And I am 
saddened about the 900 ATV deaths that have occurred since 1982. I 
have always felt that way. However, I am Just as concerned about the 
estimated 1,200 boatxng deaths that have occurred in 19B6 ajLone. Or 
the thousand's of automobile fatalities that occur each year. 

The answer to this safety question does not lie in bans or 
recalls that cann'^t be enforced. Nor does the answer lie even in a 
voluntary recall. But the solution can be found in substantive 
education and "hands-on training", elements of the proposed consent 
decree. I an convinced that we cannot live in a risk-free society 
nor should the Congress try to oicromanage one. 
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I am of the opinion that if the CPSC, with the assistance of the 
Justice Department, chooses to litigate the case rather than settle, 
it may be running itself into a stone wall. Moreover, in a December 
30, 1988 press conference, the Department of Justice made the 
following reference to an enforcement action mandating a recall under 
Section 12 of the Consumer Product Safety Act: 

"The point is that there was a very very substantial issue, an issue 
of law as to whether or not under this statute . . . that the court 

. . . [could] grant that kind of relief because . . . there's a very 
substantial question whether we could indeed prevail on that issue." 

In my view, this hearing is potientially disrupting to any future 
settlement prospects, its direct and indirect effects could force the 
case to be thrown out of court, and hence destroy all hopes of 
substantive and expedious safety improvements for ATV operators. I 
want to go on record of saying that most of the witnesses invited 
today was of your choosing and the issues they will address is of 
your choosing.. If there is any subject that you feel is sensitive to 
the case and should not be disclosed to the public at this time, I 
would appreciate it if you could clarify that matter to the 
witnesses. 



Thank you. 
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Mr. Barnard. Mr. Inhofe. 

Mr. Inhofe. Thank you, Mr. Chairman. 

In looking at the number of people who will be testifying today, I 
know I won't be able to be here for all of the testimony, but I will 
try to at least get the written testimony that is submitted so we 
can have the benefit of all of their views. 

I am pleased to be here today to discuss the ATV issue and the 
proposed consent decree. I would like to commend you. Chairman 
Barnard, and Vice Chairman Craig, for your tireless efforts to 
settle this matter. Serious accidents of the past certainly need to be 
addressed. The well-being and safety of children who ride ATV's 
must be an overriding concern. 

I believe the preliminary consent decree addresses concerns and 
represents a well thought out plan, a plan when fully implemented 
will settle the ongoing problems of safety involving ATV's. In my 
home State of Oklahoma, ATV's are used primarily for farm and 
agricultural us and not so much for recreational use. It is a 
matter of livelihood. During the course of the recess, I did go 
around into 20 different communities, all in rural areas of my 
Oklahoma district. The farmers of my district tell me the ATV's 
are the most efficient and economic means of working the land. 
They are adamant in their support for continued use of ATV's and 
believe any governmental regulations are unnecessary and repre- 
sent an intrusion into their lives. 

The consent decree calls for a new training program, warning 
stickers, educational videos for ATV buyers, in some States licens- 
ing will be required. Undoubtedly these initiatives will go a long 
way in addressing the past problems. 

Yet some groups continue to push for a recall of ATV's, which in 
my opinion may actually increase safety problems. A recall would 
force the manufacturers to buy back ATV's, in effect leading to ex- 
perienced riders returning their ATV's, only to have them resold to 
inexperienced riders. Studies show risk of an accident is much 
greater with new, inexperienced riders. 

It is my hope that the language in this proposal will be adopted 
so that both consumers and ATV manufacturers will be able to co- 
operate to improve safety for consumers who want to purchase 
ATV's. 

Thank you very much, Mr. Chairman. 

Mr. Barnard. Thank you. Well, I think from those present today 
you can see we are going to have a very fair, unbiased hearing on 
this subject, and you are going to have opinions from both sides 
which, I think, is very healthy, because no one here today is trying 
to move toward a unilateral decision. 

I am delighted today to have with us three of the many Members 
of Congress who are concerned about this issue, but these three in 
particular have shown a very intense interest and we certainly are 
honored and appreciative to have those Members of Congress with 
us today. We welcome Senator D'Amato, Representative Florio, 
and Representative Barton. 

Grentlemen, I know your time is scarce this morning and I wel- 
come you here, and I hope that you will give us as much time as 
you can possibly afford. 
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Senator D'Amato, I appreciate the position you have taken on 
this issue.^ With the permission of the others, we will hear from 
Senator D'Amato first. Then Congressman Florio and Congressman 
Barton. And then we will ask all of you, if you have enough time, 
to stay for a few questions. We would appreciate it very much. Sen- 
ator, we are delighted to have you here. It seems like we come to- 
gether on many issues from A to Z in this Congress and it is 
always a pleasure to work with you. I have found you to be a very 
helpful person as far as many of the things I have been interested 
in. Welcome today. We will hear from you at this time. 

STATEMENT OF HON. ALFONSE M. D'AMATO, A SENATOR IN 
CONGRESS FROM THE STATE OF NEW YORK 

Mr. D'Amato. Let me first of all express my appreciation to you 
for the opportunity to appear before your distinguished subcommit- 
tee, particularly with my colleague. Congressman Florio, on the 
other side of the river, in that magnificent State of New Jersey, 
who has taken all of our ball teams on the other side, notwith- 
standing that, he does a great job for consumers. And, of course. 
Congressman Barton. 

Mr. Chairman, let me say that this is the first formal opportuni- 
ty that the Congress and the public have to comment on the pre- 
liminary settlement of the Consumer Product Safety Commission's 
imminent hazard enforcement case against the all-terrain vehicle 
(ATV) industry. I thank you for scheduling this hearing before that 
settlement becomes final on February 13, and for the subcommit- 
tee's interest in ATV safety. 

Since 1982, ATV accidents have claimed at least 59 lives in New 
York State— we are second only to California. Nationwide, ATV's 
have been responsible for more than 900 deaths and over 330,000 
serious iiyuries requiring hospital emergency room treatment. 

Mr. Chairman, mention was made about political boondoggling. I 
am going to come to the point and deviate from my prepared re- 
marks and suggest that in my 20-plus years in Government I know 
when I see a political boondoggle. I know when I see those who are 
charged with the responsibility of carrying out the important busi- 
ness of Government, move to the political expedience and the 
power brokers in the District of Columbia in particular. I have to 
tell you we should commend the ATV manufacturers, the Japanese 
manufacturers, because the ATV companies are primarily Japa- 
nese based, for their outstanding choice as it relates to the repre- 
sentation that they have. And millions of dollars they have paid in 
legal fees have been well worth it, because I want to tell you 
nobody could dictate a better settlement than the attorneys repre- 
senting the ATV^ industry. I have to tell you they have scored a 
stunning victory over the interests of the consumers and the people 
of this Nation. I have to tell you in my opinion they certainly had 
a willing accomplice in someone who worked with them diligently 
to bring this tragic situation to a point where the Commission is 
ready to finalize this settlement. 

Mr. Chairman, if I could believe that the Federal Government's 
ATV settlement would help to reduce the imminent hazard that 
ATV's pose to consumers, especially to children, I would not be tes- 
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tifying before you today. If I were convinced that the CPSC and the 
Justice Department had fought a tough legal battle or had engaged 
in serious negotiations to achieve the ^eatest d^ee of consumer 
protection possible without years of litigation, I would not be here 
today. Unfortunately, this settlement is a sham and the American 
public deserves to know it. It is nothing less than a ''Bill of Rights" 
for the Japanese-based ATV manufacturers and an insult to Amer- 
ican consumers. It would be an insult to anyone who has had any 
l^al training whatsoever, and who has followed the details of this 
case, to suggest that this matter has been hard fought. It is a trav- 
esty. 

I have here, Mr. Chairman, a copy of the so-called "safety verifi- 
cation form." I will tell you that tms form is nothing more than a 
liability release form. It says to the consumer who purchased an 
ATV that, in the future, we are going to m^e it almost impossible 
for you to bring any kind of lawsuit because we have had you sign 
away all your rights. Any Justice Department, any l^al authority, 
that would countenance this kind of thing doesn t deserve to call 
themselves lawyers, certainly not lawyers representing the people 
of this country. What a debacle. 

When you buy an ATV in the future you will have to say, among 
other thmgs, and I will just read some of them—that I understand 
many different warnings — by the way, it says failure to obey these 
warnings could result in death or severe personal iiyury. That is 
terrific. It says I must never allow a child under so many years old 
to drive this ATV. Implicit in that is if someone under that age 
drives the ATV and is killed or injured that the manufacturer and 
dealer will be relieved of any liability. "Never attempt to drive an 
ATV without proper instruction, taking a training course, begin- 
ning drivers should receive training fi-om a certified instrurtor. 
Never attempt to drive an ATV until you have read all the owner's 
manuals. Never lend my ATV to anyone who has not taken a 
training course." I mean this is really ridiculous. 

Could you imagine little Johnny Jones, whose parents have 
signed this form, he is out on the farmland or wherever with his 
ATV, but he is not going to let his heat friend ride or get on top of 
it? And it goes on and says, never give anyone a ride on an ATV. 
Little Johnny Jones lets his friend drive it, his friend gets into an 
accident, if anything, this form makes it possible for suit to be 
brought against Johnny's parents, but we relieve the manufacturer 
of any liability. "Never drive an ATV after consuming alcohol or 
drugs, never carry a passenger, never drive an ATV on the pave- 
ment, the vehicle is not designed to be used on pavement"— now, 
seriously, children are really going to listen to this. What we are 
doing is giving an indemnification and a release from liability and 
from suit against the manufacturers. This represents the interests 
of the people? What people? It represents the interests of the man- 
ufacturers; Consumer Product Safety Commission, my foot. 

"Never drive an ATV on the public road, even a dirt or gravel 
one, because I may not be able to avoid collidinsr ith other vehi- 
cles." Also, "driving on a public road with an ATV may be against 
the law." I want to tell you something, counsels who represent the 
ATV manufacturers ought to be commended, and, as a matter of 
fact, I hope that— they should be paid well. I don't know anybody 
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who could do a better job than this. And the Justice Department, 
mv dear friends, where are you? How could you really allow and 
advise this type which really works against the interests of con- 
sumers to be included? "I understand all the warnings above and 
failure to obey those warnings may result in death or severe body 
iiyury." 

Imagine the consumer has to sign this when he purchases an 
ATV, and of course, when Johnny Jones' father goes in to buy an 
ATV, is he really going to care about this? He is going to be in that 
store, sign this form and now, if there is an accident, if there is a 
deficiency, the form will be used as evidence against him. Now, 
that is not something that seems to me to be hard-fought. If we 
worked hard to obtain this, and we should have just forgotten it. It 
is a travesty, M/. Chairman. 

The manufacturers have waltzed away with a package that will 
provide them with litigation insurance for the years of individual 
court battles that are ahead. There were no real n^otiations here. 
The settlement is virtually identical to the first offer made by the 
Japanese manufacturers in a letter to CPSC on December 3, 1987, 
not mtich more than that same offer was obtained. In fact, the set- 
tlement contains less than what the American ATV manufacturer, 
Polaris of Minnesota, offered in a separate letter on that same 
date. It is a stunning victory for the Japanese-based ATV compa- 
nies. 

Let's look at the facts. The settlement does not include consumer 
refunds for three-wheeled ATV's or adult-sized ATV's bought for 
use by children under age 16. It does not do a thing for the con- 
sumer in that r^ard. It falls far short of the relief authorized by 
the Commission in December 1986, and the complaint filed by the 
Justice Department last December. Consumer refunds are the only 
effective means for keeping children off adultsized ATV's. Ninety 
percent of ATV riders aged 12 to 15 ride adult^ize ATV's. Nearly 
half of the ATV iiyuries and deaths are to children under age 16. 

This sorry settlement does nothing for the thousands of Ameri- 
can children who are going to be killed and maimed by these prod- 
ucts. CPSC's own data show that if three-wheeled ATV's were 
eliminated and ATV's were operated only by adults, this could save 
100 lives and 60,000 iiyuries per year. The consumer refunds, 
dropped from this settlement, would have gone a long way toward 
making this happen. 

Dropping the demand for refunds is outrageous when the only 
major American manufacturer— Polaris— had agreed to provide a 
$600 credit. Here we have an American company willing to take 
r^K)nsible action, while the Japanese-based companies whose 
ATV's constitute the lion's share of products in the United States 
are unwilling to do this. Perhaps more shocking is that the Federal 
agencies charged with protecting consumers were unwilling to fight 
for them. 

Instead of assuming responsibility for tackling the enormous con- 
cerns raised by ATV death and iiyury data, the CPSC majority— 
with the exception of Commissioner Anne Graham— voted for this 
inadequate settlement. Let me take a moment to say Commissioner 
Graham is worthy of praise. Unfortunately her decision will prob- 
ably subject her to further harassment. She has not shirked her 
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job, she has stood up to pressure because she truly understands and 
has followed the ATV issue, not in the superficial, glib manner 
that has been put forth by the proponents of this incredible settle- 
ment. So there is a friend of the consumer, possibly we can get one 
more over at CPSC so this settlement won't be a bigger giveaway 
than the Publisher's Clearing House Sweepstakes. In my opinion, 
that is what this represents. 

I could ?o on, Mr. Chairman, but I am going to ask that the bal- 
ance of my remarks be included in the record as read in their en- 
tirety. My two colleagues have been waiting patiently and I do 
have a vote at 10:30. Let me simply say this: I will be introducing 
legislation today — the Emergency All-Terrain Vehicle Safety Act- 
dealing with this preliminary settlement. I will be working with 
Congressman Florio and we will look to work with you so we can 
dual track that legislation, so we can really work for the benefit of 
consumers and not for the special interest groups that have domi- 
nated this settlement. This settlement brings about a great victory 
for those groups and little, if any, as it relates to the safety of the 
American public and our children, in particular. Thank you. 

[The prepared statement of Mr. D'Amato follows:] 
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STATEMENT OF SEfWTOR ALFONSE M. D'AMATO 
SETTLE^elT OF THE ALL-TERRAIN VEHiaE CASE 
HEARING BEFORE THE HOUSE SUBC0^¥.1ITTEE ON 
COMMERCE, CONSUMER, Af^D ^NETARY AFFAIRS 
JANUARY 28, 1988 



m. CHAIRMAN, I APPRECIATE THIS OPPORTUNITY TO APPEAR 
BEFORE THE DISTINGUISHED MEMBERS OF THIS SUBCOWITTEE. 

I AM PLEASED TO BE HERE WITH MY COLLEAGUES CONGRESST-IAN 
FLORIO AND CONGRESSfWi BARTON TO DISCUSS THE DECEMBER 30, 1987 
SETTLE^elT OF THE U.S. CONSU^ER PRODUCT SAFETY COMMISSION'S 

\mmm hazard case against the manufacturers of all-terrain 

VEHICLES (ATVS). THIS IS THE FIRST FORMAL OPPORTUNITY THAT 
CONGRESS AND THE PUBLIC HAVE HAD TO COMMENT ON THE 
SETTLEf€fJT. I COMf-tNO YOU FOR SCHEDULING THIS HEARING BEFORE 
THE SETTLEMfr.T BECOf.£S Flf^ ON FEBRUARY 13, AND FOR THE 
SUBCOM/JTTEE'S LONG-STANDING IfJTEREST IN ATV SAFETY. 

SINCE 1982, ATV ACCIDENTS HAVE CLAIMED AT LEAST 59 LIVES 
IN NEW YORK STATE - WE ARE SECOND ONLY TO CALIFORNIA. 
fWTIOfMIDE, ATVS HAVE BEEN RESPONSIBLE FOR MORE THAN 900 
DEATHS AND OVER 33C,06fc SERIOUS INJURIES REQUIRING HOSPITAL 
EMERGENCY ROOK TREATMENT. 
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IF I COULD BELIEVE THAT THE FEDERAL 60VERWENT ' S ATV 
SETTLtnENT l-O'JLD HELP TO REDUCE THE If.iMirJEfff hWZARD THAT ATVS 
POSE TO CONSUfCRS, ESPECIALLY TO CHILDREN, I l-IOULD MOT BE 
TESTIFYING BEFORE YOU TODAY. IF I WERE CONVINCED THAT THE 
CPSC AND THE JUSTICE DEPARTMENT HAD FOUGHT A TOUGH LEGAL 
BATTLE OR HAD ENGAGED IN SERIOUS NEGOTIATIONS TO ACHIEVE THE 
GREATEST DEGREE OF CONSUf'ER PROTECTION POSSIBLE WITHOUT YEARS 
OF LITIGATION, I WULD NOT DE HERE TODAY. UNFORTUNATELY, THIS 
SETTLEMENT IS A SHAfi AND THE AflERICAN PUBLIC DESERVES TO Kim 
IT. IT IS NOTHING LESS THAN A "BILL OF RIGHTS" FOR THE 
JAPANESE-BASED ATV fWJUFACTURERS AND AN INSULT TO Af'fRICAN 
CONSU^£RS, 

THE fWiUFACTURERS HAVE VIALTZED AWAY WITH A PACKAGE THAT 
WILL PROVIDE THEM WITH LITIGATICN INSURANCE FOR THE YEARS OF 
imiVIDUAL COURT BATTLES THAT ARE AHFJ«D. THERE l€RE NO REAL 
NEGOTIATIONS HERE. THE SETTLEMENT IS VIRTUALLY IDENTICAL TO 
THE FIRST OFFER f'ADE BY THE JAPANESE f-AflUFACTURERS If,' A LETTER 
TO CPSC on DECEfBER 3, 1987. IN FACT, THE SETTLEftNT CONTAINS 
LESS THAN \m^ THE W'fRICAf; ATV MAT-IUFACTURER, POLARIS OF 
MINNESOTA, OFFERED Ih' A SEPARATE LETTER ON im S/i-lE DATE. IT 
IS A STUNMING VICTORY FOR THE JAPANESE-BASED ATV COMPAThIES. 

LET'S LOOK AT THE FACTS. THE SETTLFfINT DOES NOT INaUDE 
CONSUI-T.R REFUNDS FOR B-KWEELED ATVS OR ADULT-SIZED ATVS BOUGHT 
FOR USE BY CHILDREN UNDER AGE 16. IT FALLS FAR SHORT OF THE 
RELIEF AUTHORIZED BY THE COW-IISSION IN DECEMBER OF 1986, AND 
THE COMPLAINT FILhD BY THE JL'STICt DtP/iKTIlENT LAST DECEMBER, 



ERIC 



25- 



21 



3 

CONSU'.ER REFUNDS ARE THE OMY EFFECTIVE flEAfJS FOR KEEPING 
CHILDREN OFF ADIJLT-SI2ED ATVS: OF ATV RIDERS AGED 12 TO 
15 RIDE ADULT SIZE ATVS. NEARLY HALF OF THE ATV INJURIES AfJO 
DEATHS ARE TO CHILDREN UNDER AGE 16. 

THIS SORRY SETTLEMENT DOES NOTHING FOR THE THOUSAf€S OF 
Af/£RICAN CHILDREN Wff ARE GOING TO BE KILLED AND ^'iAIMED BY 
THESE PRODUCTS. CPSC'S m\ DATA ShOl'^ THAT IF 3-WHEELED ATVS 
U€RE ELIMINATED AND ATVS KERt OPEFMTED ONLY BY ADULTS, THIS 
COULD SAVE 100 LIVES AND 60,000 INJURIES PER YEAR. THE 
CONSUMER REFUNDS, DROPPET FROM THIS SETTLEf£NT, WULD HAVE 
GONE A LOf« 1>JAY TOVJARD MAKING THIS HAPPEN. 

DROPPING THE DEf'AND FOR REFUNDS IS OUTRAGEOUS WHEN THE 
ONLY MAJOR AMERICAN MANUFACTURER -- POLARIS HAD AGREED TO 
PROVIDE A $600 CREDIT. HERE l€ HAVE AN AMERICAN COf^ANY 
WILLING TO TAKE RESPONSIBLE ACTION, IJHILE THE JAPAfJESE-BASED 
COf'PAr'lES WHOSE ATVS CONSTITUTE THE LION'S ShlARE OF PRODUCTS 
IN THE UNITED STATES ARE UNVIILLING TO DO THIS. PERHAPS f'ORE 
SHOCKING IS THAT THE FEDERAl. A6EI-CIFS CHARGED WITH PROTECTING 
CONSUMERS I /ERE UKWILLING TO FIGHT FOR THEM. 

INSTEAD OF ASSUN.ING RESPONSIBILITY FOR TACKLING THE 
EmRI'OUS COfiCERf,'S RAISED 8Y ATV DEATH AND INJURY DATA. THE 
CPSC FMJRITY -- WITH THE EXCEPTION OF COW-, I SSI ONER ANNE 
GRAHAf-l -- SHIRKED THEIR DUTY BY RUNNING TO GIVE THE INDUSTRY 
THE KEYS TO THE STORE. THIS SfcTTLENENT IS A BIGGER GIVEAWAY 
THAN THE PUBLISHERS' CLEARIKCHOUSE SWEEPSTAKES! 
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DEFENDERS OF THIS SETTLEKEKT CLAIfv', THAT REFUmS ARE TOO 
EXPENSIVE. REALLY? EACH YEAR, SINCE 1985, Wt HAVE SPENT OVER 
A BILLION DOLLARS ON ATV DEATHS AND INJURIES. LAST YEAR ATV 
COf-PAMIES SCtD ABOUT 5B0,0D0 NEW ATVS AT AN AVERAGl PRICE OF 
S2,000., INSTEAD OF REFUNDS, CHAIPf.'iAN SCAIION SAYS THAT 
"HARDHEADED NEGOTIATIONS" RESULTED IN A SETTLEMENT THAT IS IN 
THE PUBLIC INTEREST. WHAT DID THE PUBLIC GET? LET'S LOOK. 

THE SETTLEMENT REQUIRES CO^!SU^iCRS TO SIGN WHAT MWmS TO 
A f-ANUFACTURERS' AND DEALERS' LIAB.LITY RELEASE FORM WHEN THEY 
PURCHASE AN ATV. IT PROVIDES FOR A I'iATERED-DOl'JN FORM NOTICE 
mK THE ^A^;UFACTURERS TO DEALERS AND CONSUMERS THAT DOES ^•0T 
EtvpHASIZE THE HAZARDS TO KIDS. IT INCLUDES A PUBLIC Al^RENESS 
CAI.PAiGN THAT IS NOT SPELLED-OUT TO INDICATE IF IT WILL 
APPROACH THE TYPE OF EXPENSIVE, "IaORLD SERIES" PRIf-E-TIME HYPE 
THAT imUCEO MILLIONS OF CONSUMERS TO BUY ATVS FOR "FAfllLY 
FUN." TRAINING COURSES PROVIDED FOR ARE UNLIKELY TO ATTRACT 
SUFFICIENT NUMBERS OF RIDERS BECAUSE NO INCENTIVES ARE 
PROy.DtU TO INDUCE THEM TO TAKE TI-;E COURSES. AND THE CRWNING 
ACHItVEMEM OF THE SETTLEMENT -- THE "STOP-SALE" OF 34JHEELERS 
-- IS [M A STOP SALE, IT IS AT BEST A BRIEF WRATOR I UM . ONE 
DAY AFTER THE SETTLEMENT WAS FILED, Af€RICAN HOhDA STATED THAT 
IT VJOULD STORE THE 3-WHEELERS RETURNED BY DEALERS AND EXPECTED 
TO BE ABLE 10 SELL THEM AGAIN IN SEVERAL WNTHS! 

SOf'E OF THOSE WHO APPEAR BEFORE YOU TODAY WILL SAY THAT 
THE SETTLfcMEKT REPRESENTS THE ONLY ALTERfATlVE TO YEARS OF 
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PROTRACTED, COSTLY LITIGATION AND THAT IT IS THE TOST 
PROTECTION THAT COULD BE OBTAINED FOR THE LEAST Af-DUf-IT OF TIME 
AND MONEY. THIS IS mNSENSE! THiS SETTLEMENT IS NOT THE MOST 
FOR THE LEAST, BUT THE LEAST FOR THE LONGEST Af«)UNT OF TIME. 

THE CPSC HAS BEEN "ANALYZING" THE ATV PROBLEM SINCE 198'f. 
SINCE THAT Tlf'£ THERE HAVE BEEN 2B DEATHS AND 7,000 INJURIES 
PER MONTH ON ATVS. CPSC'S IWINENT HAZARD CASE LANGUISHED AT 
JUSTICE FROM FEBRUARY 1987 UNTIL DECEf-BER 11, 1987 WHEN 
JUSTICE DECLARED THAT IT WAS PREPARED TO I Mf-IED I ATELY FILE SUIT 
SEEKING ALL THE RELIEF AUTHORIZED BY THE CPSC INaUDING 
CONSUMER REFUNDS. SCA^LO^;, THROUGH SUCH ACTIONS AS REMOVING 
THE Tl-JO LEAD ATTORNEYS FAMILIAR WITH THE CASE, MADE SURE TH/'J 
THERE I'lOULD BE NO QUICK MOVEMENT ON THE LITIGATION UNTIL A 
DEAL SUITABL'I TO THE INDUSTRY COULD BE ^iORKED OUT.. rEArjWHILE, 
THE ATV INWSTRY CONTinUED TO PUSH THEIR ATV INVENTORIES ON 
UNSUSPECTING CONSUFfRS., 

m. CHAIRfWi, YOUR SUBCOMMITTEE IS CONCERNED ABOUT MAKING 
CERTAIN THAT FEDERAL AGENCItS FUNCTION PROPERLY. THE CPSC, AT 
THE DIRECTION OF SCANLON, CLEARLY IS NOT DOING ITS JOB. THE 
STATES AND CONGRESS im MUST STEP IN. A BILL HAS RECENTLY 
BEEN PROPOSED IN NEW YORK STATE TO BAN ATVS. I WILL BE 
INTRODUCING LEGISLATION TODAY -- THL EMERGENCY ALL-TERf^lM 
VEHICLE SAFETY ACT -- V.fllCI- INCLUDES REFUNDS TO CURE THE 
PROBLEMS THE CPSC HAS CREATED WITH THIS SETTLEMENT. MOREOVER, 
fiY COLLEAGUES AND I ON THE SEtWTE APPROPRIATIONS COLiMITTEE 
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WILL AGAIN BE GIVING CPSC A LONG HARD LOOK WHEN THE AGEfCY'S 
APPROPRIATIONS COI'.E UP THIS YEAR. 

LATER THIS MORMIMG YOU WILL HEAR FROM FOR^£R 
C0W1ISSI0NERS DAVID PITTLE AND STUART STATLER. IF EITHER OF 
THESE 6E^TLE^tN WERE NOV,' CHAIRING CPSC, I AM CERTAIN THAT THIS 
OEBAaE OF A SETTLEf€NT WOULD NOT HAVE COME ABOUT. 

THANK YOU, CHAIRfW!. 
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Mr. Barnard. Thank you very much for an excellent statement, 
well prepared, well presented, and of course without objection your 
entire statement will be entered into the record. 

Another of our colleagues who has maintained a vigilant interest 
in this matter from the very beginning is Congressman Florio of 
the Energy and Commerce Committee. I appreciate the hearinp 
that he has given this subject and the statements that he has 
made, and I am appreciative thai you are here today. 

Jim, in your role as chairman of the important Subcommittee on 
Commerce, Consumer Protection, and Competitiveness, we would 
like to hear fi*om you at this time. 

If you gentlemen will suspend a minute. 

Mr. Craig. Thank you, Mr. Chairman. I wanted to extend my ap- 
preciation to Chairman Florio. I have been before his committee on 
numerous occasions on this issue. We differ in our viewpoint, but 
he has been kind and courteous in allowing me to testify. 

STATEMENT OF HON. JAMES J. FLORIO, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW JERSEY 

Mr. Florio. Thank you very much. Mr. Chairman, I am pleased 
to be here with my colleagues and want to pay appropriate con- 
gratulations to you for the role that you and your committee and 
Mr. Craig, in particular, have played in this issue. The work that 
you have done has been very helpful to our committee as we have 
tried to go forward with reauthorizing l^islation for the Consumer 
Product Safety Commission in general, trying to focus on some of 
the specific problem areas, one of which, of course, is the subject of 
today's hearing, most particularly the recent preliminary settle- 
ment that has been entered into by the foreign manufacturers of 
these vehicles and the Justice Department. 

In the interest of conserving the committee's time, I would ask 
that my statement be put into the record in its entirety. I will try 
to summarize it. 

Mr. Barnard. Without objection, it will be done. 

Mr. Florio. Mr. Chairman, this settlement I feel is deficient. It 
simply abandons the interest and the safety of the 1.5 million cur- 
rent ATV owners and fails to address a very critical element of 
this problem. As was stated by my colleague from the Senate, it 
fails to offer any meaningful relief to the estimated 1.5 million pur- 
chasers who were, in fact, deceived into thinking they were pur- 
chasing safe vehicles when, in fact now, by even the terms of the 
agreement, as well as the findings of the Consumer Product Safety 
Commission, it is clear these are not safe vehicles, that these are 
described as imminent hazards— I don't have to take a lot of time, 
all I have to do is read one of the paragraphs out of the Govern- 
ment's complaint which was filed, that says that the risk of harm 
presented by ATV's is both imminent and unreasonable. 

Each time an ATV is operated, a rider, who is not aware of the 
unique handling characteristics of the vehicle faces an unreason- 
ably and unacceptablv high risk that at any moment with no sign 
of impending danger he or she will either be killed or suffer severe 
personal injury. Defendants have falsely and deceptively promoted 
ATV's as safe, easy to operate vehicles for the entire family. De- 
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fendants have created the allusion ATVs can easily and safely go 
anywhere when, in fact, operation on some types of terrain is ex- 
tremely dangerous; yet despite this consensus that has clearly 
grown around the Nation on the dangers of these vehicles, the pur- 
ported ban on the future sale of three-wheeled ATVs offers abso- 
lutely nothing concrete for those who have bought those vehicles in 
the past thinking it was safe when they purchased it and now are 
findmg that is not the case. 

The failure of the Commission and the Justice Department to 
insist on a refund provision is all the more tragic, I think, when we 
realize this failure could mean more deaths and injuries in the 
future that could have been avoided, particularly to those who are 
out there with the 1.5 million vehicles that are purported to be 
banned for sale in the immediate future. 

Now, the Consumer Product Safety Commission and the Justice 
Department ar^e that they did not pursue a refund remedy 
against the foreign manufacturers because it would be a difficult 
legal battle. Yet according to reports, as was represented by the 
Senator, one American manufacturer of ATV's, Polaris, did offer 
the Consumer Product Safety Commission to provide a trade-in al- 
lowance to encourage existing owners of three-wheeled ATV's to 
trade in their vehicles. Because of the failui ^ of the Consumer 
Product Safety Commission to adequately protect past purchasers 
of three-wheeled ATV's, we will need to look at other ways to 
achieve justice for American consumers. 

As you know, Mr. Chairman, you and Mr. Craig have been very 
helpful to us in my committee as we have attempted to draft legis- 
lation to deal with the Consumer Product Safety Commission defi- 
ciencies and specifically to focus on the ATV problem. Last Novem- 
ber my committee with a bipartisan 11 to 4 margin reauthorized 
legislation for the Consumer Product Safety Commission, which 
will include a provision requiring a refund or similar remedy for 
past purchases of three-wheeled ATV's. 

My colleague and friend from Texas, Mr. Barton, has played a 
very key role in drafting that legislation and has some very con- 
structive ideas about how to strengthen that provision and I am 
looking forward to hearing his comments today and to working 
with him to try to do that. 

Let me conclude, Mr. Chairman, by focusing on some other as- 
pects of the settlement that I think have to be focused on. Of major 
concern, of course, is what it doesn't contain, the refund provision, 
but there are other problems with provisions that are included in 
the settlement agreement. This complaint filed by the Justice De- 
partment at the urging of the Consumer Product Safety Commis- 
sion makes much of the deceptive practices of the manufacturers, 
yet the initial press statements by the Consumer Product Safety 
Commission and the Justice Department are themselves highly de- 
ceptive, suggesting the settlement achieved a ban on three-wheeled 
ATV's. 

For example, a Justice Department press release describes the 
settlement as endinjg the sale of all three-wheel ATVs. I should 
note that the magnitude of this victory by the Consumer Product 
Safety Commission is rather small. As an advocate pointed out re- 
cently in USA Today, the objective of the bans of three-wheelers is 
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not even avaUable for the 1988 model year, yet a close examination 
of the consent decree reveals this is really a nonban. 

According to the decree, the Consumer Product Safety Commis- 
sion and the ATV manufacturers ought to attempt to r^ach agree- 
ment on voluntary standards on ATV's over a 4-month period with 
no provision, by the way, for public or consumer input. And if the 
three-wheel ATV's meet these privately n^otiated, undefined 
standards, whatever they are, the three-wheelers can again bs sold. 
And what do the manufacturers have to say about this provision? 

Let me quote from a recent article in the Washington Post where 
a spokesman for American Honda, which has b^n the leading 
A'lV seller, said the provision in the decree I just made reference 
to allows the renewed sales of these vehicles after a safety commis- 
sion sets certain standards and said that their return is definitely a 
real possibility. The Honda spokesman then said his firm will store 
the 18,000 three-wheeled models currently in dealer inventories in 
hopes of returning them to the market with governmental approv- 
al in a few months. 

A spok^man for Yamaha, another m£gor importer of the vehi- 
cles, describes the court decree as a moratorium and said his firm 
also hopes to have these vehicles back on sale aft«r minor modifica- 
tions. So much for the ban on these vehicles. 

Furthermore, the preliminary consent decree not only resolves 
the CPSCs current case against ATV's. but I am concerned that it 
would significantly tie the Conmiission s hands in the future. Here 
again, the descriptions by the Commission and the Justice Depart- 
ment of what the settlement does and what the actual text of the 
decree says is radically difierent. 

According to the Chairman of the Consumer Product Safety 
Commission, he sa^ that the settlement allows you to pursue, re- 
purchase, or recall if current remedies do not reduce death and in- 
juries. If that were true, I would have much less concern, but let us 
look at wliat the settlement really says, what the language says: 

The Consumer Product Safety Commission reserves the right to seek a recall 
under Section 16 of the Consumer Product Safety Act, if it determines 12 months or 
more subsequent to the court's approval of the final consent decree that new and 
substantial evidence indicates that a further and more extensive remedy, including 
recall or repurchase, is warranted. 

Therefore, even if there is no decline in deaths or injuries after 
this settlement, the Consumer Product Safety Commission could 
not seek a recall until it waited at least 1 year and unless there 
was new and substantial evidence. The consent decree is silent on 
whether the lack of an adequate decline in deaths or injuries con- 
stitutes the requisite new and substantial evidence. So what we can 
see is that at the end of this year nothing has happened, there 
have been no decline in deaths. There is no definition as to what it 
takes for the agency to find new evidence so as to allow the vehi- 
cles also to go out to consumers again. 

While the settlement establishes age limits for ATV's with 
engine sizes of 70 cc's and latter, it fails to address appropriate age 
limits for smaller engine sizes. Thus it would implicitly endorse 
current industry practices, which is to allow children under 12, 
indeed as young as 6, to ride ATV's with smaller engines. And, fi- 
nally, much of the preliminary consent decree is exceedingly vague 
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and arguably unenforceable. For example, the manufacturers 
agreed to develop "a public awareness campaign" including radio 
and TV commercials. Yet there are no details. How much televi- 
sion, what stations, and what time of day. These questions are un- 
answered. As another example, on training, the manufacturers 
agreed to make every effort to establish a pool of 1,000 trained in- 
structors within 6 months of the court's final approval. Unfortu- 
nately, we have heard similar promises from the industries about 
training in the past. 

Unenforceability is a key issue. How does one enforce a provision 
requiring the companies to make every effort? Maybe some of this 
vagueness will be cleared up in the final decree. But as it stands 
now, these provisions are almost meaningless. 

Thus, not only is the settlement sorely lacking any relief for de- 
ceived past patterns, but it has some very troublesome provisions 
in it. I would be happy to work with this committee, as I know my 
colleagues would, to try to point out some of the deficiencies in this 
decree process, but more significantly to try to move in a direction 
that is going to finally solve the problems associated with the inad- 
equate approach of the Consumer Product Safety Commission to 
this particular product; and also to all other products. 

Mr. Chairman, thank you very much for the opportunity to say a 
few words here. 

[The prepared statement of Mr. Florio follows:] 
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Mr. Chairman and Nembere of the SubcomiDittee r I appreciate 
the opportunity to testify today regarding the recent preliminary 
settlement betveen the Consumer Product Safety Conunission and the 
foreign manufacturers of all-terrain vehicles. I want to 
particularly commend the Chairman of the Subcommittee both for 
his long standing leadership role in calling the public's 
attention to the serious dangers presented by ATVs and in 
scheduling this timely hearing. 

Unfortunately, the settlement abandons the safety of 1.5 
million ATV owners and completely fails to address a croclal 
clement of the ATV proble-n. It fails to offer a^y meaningful 
relief for the e&tiriate<3 1.5 million i^o-st purchdiorb of tht'se 
w'hofl ATVs — many of whom vere dcceivej into purchasing these 
aJ^nitLeJIy dangerous vehicles. They sa*. the aOvtrtiyensents anJ 
thought ATVs were not only fun, but safe. Ironically, the 
complaint prepared by the government explains this case well — 



"The risk of harm presented by ATVs is both 
imminent and unreasonable. Sach time an ATV is 
operated/ a rider who is not aware of the unique 
handling characteristics of the vehicle ... 
faces an unacceptably high risk that, at any 
moment and with no sign of impending danger, he 
or she will either be killed or suffer a severe 
personal injury defendants have falsely and 
deceptively promoted ATVs as safe, 
easy-to-operate vehicles for the entire 
family. » ^Defendants have created the illusion 
that ATVs can easily and safely 'go anywhere,' 
when in fact ATV operation on some types of 
terrain is extremely hazardous.* 

Even the foreign ATV manufacturers, by their words and deeds, 
have begun to admit what we all know — that three wheel ATVs are 
dangerous. For example, a representative of Suzuki recently 
admitted that three wheelers "are more dangerous. Safety wise, 
three-wheelers are not good." 

Yet, despite the consensus on the dangers of these vehicles, 
and a purported ban on future sales of three wheel ATVs, the 
settlement offers absolutely nothing concrete for those who 
bought a three wheeler in the past, thinking it was safe, and now 
finding out that's not the case. The failure of the CPSC and the 
Justice Department to insist on a refund provision is all the 
more tragic when we realize that this failure will mean deaths 
and injuries in the future, deaths and injuries that could be 
avoided . 

If we really want to improve ATV safety and reduce deaths and 
injuries, we need to offer the opportunity to current three wheel 
ATV owners to turn in their dangerous vehicles. Undoubtedly, 
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some current owners would choose to retain their vehicles ^ and 
that is their right* But^ there are undoubtedly many who^ If 
given the opportunity ^ and lack of disincentives, would return 
the vehicle for an appropriate refund* But^ with the CPSC saying 
"tough luckr" and fearful of losing their significant monetary 
Investnentr these owners may well continue using their three 
wheelers at great risk to themselves* Under the circumstances , 
It only seems fa^r that the deceptive manuf acturersr and not the 
deceived American consumer ^ bear the cost of the manufacturer's 
deliberate deception* 

And, If anyone doubts the willfulness of the ATV 
manufacturers' deception of the American consumer, let us look at 
the case of Honda and U-Haul* In 1984 , U-Haul purchased Honda 
three wheel ATVs (then called an ATC) for purposes of renting to 
consumers r just as u-Haul rents trucks* However, unlike Honda, 
U-Haul believed In Informing Its consumers of the dangers 
Involved* In fact, U-Haul developed Its own warning label, with 
a skull and cross-bones and very dramatic warnings, such as 
"ATC's flip every which way" and "ATC's corner strangely*" 

But what was Honda's reaction? In a word, apoplexy* As one 
Honda lawyer wrote to his colleagues "It may be beneficial to 
Immediately contact the Individuals at U-haul's home office In 
Phoenix In an effort to talk with them and get them lined up In a 
manner consistent with the Honda position*" Honda wrote to 
U*Haul protesting that It was "misleading and untrue to say that 
ATCs 'flip over'" and demanding "In the strongest possible way 
that your company remove these labels Immediately*" In the end, 
perhaps out of frustration with Honda's attitude, U-tiaul ceased 
renting Honda ATVs* 

How, the CPSC and the Justice Department argued that they did 
not pursue a refund remedy against the foreign manufacturers 
because It would be a difficult legal battle* Yet, according to 
reports, the one American manufacturer of ATVs, Polaris, did 
offer the CPSC to provide a trade-In allowance to encourage 
existing owners of three-wheel ATVs to trade In their vehicles* 
While It would be unfair to Polaris to hold It to an offer Its 
foreign competitors were unwlllln^j to make, the apparent failure 
of the CPSC to use the Polaris offer as leverage on the foreign 
manufacturers Is shocking* 

I think It's Instructive to draw some comparisons between 
Polaris and Its competitors* Not only was Polaris apparently 
willing to offer some relief to past purchasers, but Its past 
conduct was also far more responsible than Its foreign 
competition* Polaris manufactured fewer than 2000 three wheel 
ATVs but discontinued them two years ago* They were designed 
more as utility vehicles than as recreational vehicles and with 
better safety features, such as full suspensions and floorboards* 
Furthermore, Polaris has emphasized that Its ATVs are only 
Intended for adults age 18 and over* It certainly Is Interesting 
to compare the relatively responsible behavior of the American 
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coftpany with the utterly irresponsible behavior of its foreign 
competition, and the almost total failure of the CPSC to 
capitalize on that distinction* 

Because of the failure of the cPSC to adequately protect past 
purchasers of three wheel ATVs, we will need to look at other 
ways to achieve justice for American consumers* As you know, the 
Subcoamittee I chair approved last November, by a bipartisan ll-4 
vote, reauthorization legislation for the CPSC which includes a 
provision requiring a refund or similar remedy for past 
purchasers of three wheel ATVs* The gentleman from Texas (Mr* 
Barton) has some very constructive ideas about strengthening this 
provision* I look forward to working with him and the other 
members of the Subcommittee to develop an effective remedy for 
those the CPSC has abandoned* 

The inability of the CPSC to achieve an effective remedy 'n 
the ATV situation also points out the need for other legislative 
changes to improve the CPSC's effectiveness, such as those 
contained in the CPSC reauthorization bill* In particular, let us 
not forget the role of the Chairman of the CPSC in this sad 
affair* From the beginning, he opposed justice for deceived ATV 
consumers* And he has apparently succeeded in getting his way, 
at least at the CPSC* Perhaps his well known abuses of 
authority, such as when he removed the two experienced attorneys 
from the ATV case over the objections of his two colleagues, 
helped to intimidate and wear down those who had the consumers* 
best interest at heart* 

Let me also make a few comments about other aspects of the 
preliminary consent decree* Of course, the major problem is what 
it doesn't contain* But, there are also problems with some of 
its provisions* 

The complaint filed by the Department of Justice and the CPSC 
makes much of the deceptive practices by the manufactures* Yet, 
the initial press statements by the CPSC and Justice were 
themselves highly deceptive, suggesting that the settlement 
achieved a ban on three wheel ATVs* For example, a Justice 
Department press release described the settlement as "ending the 
sale of all three-wheeled ATVs*" 

I should note that the magnitude of this "victory" by the 
CPSC is rather small* As an ATV advocate pointed out recently in 
USA Today, "The object of the ban, three-wheelers, are not oven 
available for the 1988 model year*" Yet, a close examination of 
the consent decree reveals that this is really a "non-ban ban*" 
According to the decree, the CPSC and the ATV manufacturers are 
to attempt to reach agreement on voluntary standards for ATVs 
over a four month period - with no provision for public or 
consumer input* And, if three wheel ATVs meet these privately 
negotiated standards — whatever they are - three wheelers can 
again be sold* 
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And what do the manufacturers have to say about this 
provision? Let me quote from a recent article in the Washin gton 
Post; 



A spokesman for American Honda Motor Corp., which 
has been the leading atv seller, howeverr cited a 
provision in the decree that allows renewed sales of the 
three-wheeled ATVs after the safety commission sets 
certain standards, and said their return is 'definitely a 
real possibility. ' 

Kurt AntoniuSr the Honda spokesmanr said his firm 
will store the 18,000 three-wheel models currently in 
dealer inventories in hopes of returning them to the 
market with government approval in several months. 

A spokesman for Yamaha Motor Corp., another major 
Importer of the off-the-road vehicles, described the 
court decree as a 'moratorium* and said his firm also 
hopes to have the three-wheel models beck on sale after 
minor modifications. 

So much for the "ban" on three wheelers. 

furthermore, the preliminary consent decree not only resolves 
the CPSC's current case against ATVs but it would significantly 
tie the Commission's hands in the future. Here again, the 
descriptions by the CPSC and Justice Department of what the 
settlement does and the actual text of the preliminary consent 
decree differ radically. According to Chairman Scanlon of the 
CPSC, 'the settlement allows us to pursue repurchase or recall if 
current rei^cJies do i.?t reduce deaths and injuries." If this 
were tr'^, perhaps the battlement wouldn't be so bad. But let us 
look at what the settlement really says: The CPSC reserves the 
rig<«t to seek a recall under section 15 of the Consumer Product 
Safe.-y Act "if it determines, 12 months or more subsequent to the 
Court *s approval of the final consent decree, that new and 
substan'-ial evidence indicates that a further and «ore extensive 
remedy, including recall or repurchase, is warranted." Therefore, 
even if there is no decline in deaths and injuries after this 
settlement, the CPSC could not seek a recall until it waited one 
year and unless there were "new and substantial evidence". The 
consent decree is silent on whether the lack of an adequate 
decline in deaths and injuries constitutes the requisite "new and 
substantial evidence*" 

While the settlement establishes age limits for ATVs with 
engine sizes of 70 cc's and larger, it fails to address 
appropriate age limits for smaller engine sizes. Thus, it would 
implicitly endorse current industry practice which is to allow 
children under twelve — indeed, as young as six — to ride ATVs 
with smaller engines. 
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Finally, much of the preliminary consent decree Is 
exceedingly vague and arguably unenforceable. For example, the 
manufacturers agree to develop "a public awareness campaign," 
Including radio and television conunerclals. Yet, there are no 
details. How much television? what stations? At what time of 
day? These questions are unanswered. 

As another example, on training, the manufacturers "agree to 
make every effort to establish a pool of 1,000 trained 
Instructors within 6 months" of the court's final approval. 
Unfortunately, we've heard similar prom^'^-s from the Industry 
about training In the past. That Is whi enforceability Is a key 
Issue. Yet, how does one enforce a provision requiring the 
companies to "make every effort?" Maybe some of this vagueness 
will be cleared up In the final decree, but as they stand, these 
provisions are almost meaningless. 

Thus, not only Is the settlement sorely lacking any relief 
for deceived past purchasers, but It also has some very 
troublesome provisions. Whatever the outcome of the negotiations 
to produce a final settlement agreement, I pledge ray efforts and 
those of the Subcommittee to work for true safety protections for 
consumers of ATVs. 
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Mr. Barnard. Thank 3'ou very much. Thank you for the time 
and interest you have giveri as well as your testimony today. 

I would like to interject at this particular point that I hope there 
is not going to be a feeling that we have tried to be unfair with the 
witnesses here today. I want to note again we have offered an op- 
portunity for the manufacturers to be present and discuss this set- 
tlement — they refused to come. We offered an opportunity for the 
Justice Department to come and talk about their role in the settle- 
ment, and they have refused to come. So I just want for the record 
to indicate we did endeavor to present as well-balanced a hearing 
today as possible. I want you to know that that did occur. 

I think it also should be noted that not only has this matter been 
of tremendous interest from both Houses of the Congress, but from 
both aisles of the Congress, and so today we welcome another 
Member of Congress from Texas, Representative Joe Barton. Joe, 
we appreciate your interest in this subject and we would like to 
hear your contribution to this hearing this morning. 

STATEMENT OF HON. JOE BARTON. A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF TEXAS 

Mr. Barton. Thank you, Mr. Chairman, and members of the sub- 
committee. I appreciate the opportunity to testify before you today 
about the recent proposed settlement between the Consumer Prod- 
uct Safety Commission and the foreign manufacturers of all-terrain 
vehicles, which we call ATV's. 

I share Senator D'Amato's, Chairman Florio's and the distin- 
guished chairman of the subcommittee's longstanding concerns 
about the imminent dangers of ATV's. To quote the Consumer 
Product Safety Commission's (CPSC) December 12, 1986, response, 
"ATV's present an imminent and unreasonable risk of death, seri- 
ous injury or severe personal injury." I commend the chairman for 
scheduling today's timely hearing to discuss the preliminary con- 
sent decree. 

I believe the proposed Justice Department's settlement takes 
man3 positive steps in the right direction. The settlement was too 
long in the making but is a major victory for consumers. I applaud 
the CPSC and Justice for the progress they have made. 

Having AT^/ companies stop selling three-wheelers, sending no- 
tices to past purchasers advising them of the dangers associated 
with the unstable machines, and offering free rider training to past 
and current purchasers of both three- and four-wheel vehicles are 
all positive steps. 

The consent decree is not the final solution, nor does it address 
the totality of the issue. Some foreign manufacturers claim this set- 
tlement is just a moratorium on ATV's, as Congressman Florio in- 
dicated, and that nothing will really change. They reinforce the 
shortfalls of the decree. The settlement is seriously deficient be- 
cause it leaves open the possibility that ATV makers may put 
three-wheelers back on the market with only minor design 
changes. The consent decree is also silent on requiring refunds to 
purchasers of ATV's who desire one. 

ATV's were advertised and sold as a source of family fun and 
recreation for many years. Too often and for far too many families. 
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the final destination of AT\' "joy*' rides are morgues and hospital 
emergency rooms. 

Estimates indicate society has paid $1.6 billion, and that is bil- 
lion, for medical and death costs due to these inherently dangerous 
machines. This figure does not include the terrible price many fam- 
ilies pay due to the permanent maiming or loss of their loved ones. 
We can no longer afford this debt. Our children, who are ill-adept 
at assessing the risks involved, should not be allowed to die because 
they ride an inherently defective product. 

The ban affects only future sales. It provides no incentive to 
remove the three-wheelers already in use. Refunds should be avail- 
able to those consumers who bought their ATV as a toy but did not 
recognize it could be a death machine. If an adult knows the dan- 
gers and chooses to keep and ride their three-wheel ATV, fine. But, 
thousands of consumers were deceived by manufacturers* advertise- 
ments into believing they purchased a toy. 

Consumers deserve a remedy, and I will work to provide them 
one. Industry has estimated the cost of refunds at $1 billion. I per- 
sonally think the refund cost would be lower, between $175 million 
and $650 million. In any event, the cost is far less than the cost of 
fatalities and medical expenses caused by nonfatal accidents. Re- 
member, over $1.6 billion has been spent on medical costs already 
as a consequence of ATV-related deaths and injuries. I will not 
even attempt to speculate on the financial costs of liability lawsuits 
involving ATV*s. 

I applaud the American manufacturer of ATV*s, Polaris, for of- 
fering rebates during their settlement negotiations. I also applaud 
the States* attorneys general for their recommendations to seek 
further State and Federal legislation to address the continuing 
problem. 

Mr. Chairman, you astutely noted only 90 people died before the 
Ford Pinto was removed from the market and just compensation 
paid to purchasers. Yet, many more deaths have been reported re- 
lated to all-terrain vehicles. Between January 1982 and September 
1987, there have been 883 ATV-related deaths. Over half of these 
victims were under 16. Approximately 271,000 serious injuries have 
been caused by ATV*s. That*s an average of 20 deaths per month 
and 7,000 injuries per month on the 2.3 million ATV*s currently in 
use. 

Many deaths and injuries go unreported. Most accidents occur in 
rural settings where hospitals are not hooked up to the National 
Emergency Injury Surveillance System (NEISS) to report the acci- 
dent. Several children from my district are not included in the 
death statistics because they were brought to hospitals without 
NEISS. 

In summary, Mr. Chainnan, progress is finally being made to 
remove three-wheel ATV*s from the marketplace. I am proud to 
have been a small part of that progress, and am dedicated to 
making even more progress. Guaranteeing past purchasers of 
three-wheel ATV*s a refund, should they want one, is one progres- 
sive seep I will be pushing, and I ask you and your committee*s as- 
sistance in that effort. 

[The prepared statement of Mr. Barton follows:] 
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Mr. Chairman and Members of the Subconnlttee, thank you for the opportu- 
nity to testify before you today about the recent proposed SettJ anient between 
the Consuiner Product Safety Comoisslon (CPSC) and the foreign manufacturers o' 
all-terrain vehicles (ATV's), 

I shar-? Senator D'Arrato'^, Cha irxar Florlo's and the distinguished Chair- 
*stdn ui' t^o S^;.jc.Tj:',{t?. lort^-.t^LrfjOiS .,opce'T.y abo-it tr.o 'm^.m-^nt danger* 
of «?/':>. 7u ^jotc t'^t; Cuiiou.-:;. -r.duOt Ziir-^lj CcciT-iSilo-'rc (CPSC) Vec^nter 
12, 198f respO:ise, "ATV's pr ,,^ent an imm.;i'-int and unreasonable risk of death, 
serious injury or severe ptrsur-ai injur>." I coMiond tne Chaxraan for 
scheduKng today's timely hearing to discuss the preliminary consent decree. 

I believe the proposed Justice Department's Settlement takes many 
positive steps in the right direction. The Settlement was too long in the 
making but Is a major victory for consumers. I applaud the C.P.S.C. and 
Justice for the progress they have made. 

Having ATV companies stop selling three-wfeelers, lending notices to past 
purchasers advising them of the dangers associated with the unstable machines 
and offering free rider training to past and currer.v purchasers of both three- 
and four-wheel vehicles are all positive steps. 

The consent decree Is not the final solution, nor does it address the 
totality of the issue. Some foreign manufacturers claim this Settlement is 
Just a moratorium on ATV's and that nothing will really change. They rein- 
force the shortfalls of the decree. The Settlement is seriously deficient 
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because it leaves open the possibility that ATV makers may put three-wheelers 
back on the market with minor design changes. The consent decree is also 
silent on lequiring refunds to purchasers of t'lV's who desire one. 

ATV's were advertised and ^oid as a source of faaiiy fun and recreation 
for many years. Too often and for far too many families, the final 
destination of ATV "Joy" rides are morgues and hospital emergency rooms. 

Estimates indicate society has payed $1.6 billion for medical and death 
costs due to these inherently dangerous machines. This figure doei not 
include the terrible price many families pay due to the permanent maiming or 
loss of their loved ones. We can no longer afford this debt. Our children, 
who are ill adept at assessing the risks involved, should not be allowed to 
die because they rioe an inherently defective product. 

The ban affects only future sales. It provides no incentive to remove 
the three-wheelers already in use. Refunds should be available to those 
consumers who bought their ATV as a toy but did not recognize it could be a 
death machine. If an adult knok^ the dangers and chooses to keep and ride 
their three-wheel ATV, fine. But, thousands of consumers were deceived by 
manufacturers' advertisements into believing they bought a toy. 

Consumers deserve a remedy, and I will work to provide them one. Indus- 
try has estimated the cost of refunds at $1 billion. I personally think the 
refunc. cost would be lower, between $175,000,000 and $650,000,000. In any 
event, the cost is far less than the cost of fatalities and medical expenses 
caused by non-fatal accidents. Remember, over $1.6 billion has been spent on 
medical costs already as a consequence of ATV related deaths and injuries. I 
will not even attempt to speculate on the financial costs of liability 
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lausuits involving ATV's. 

I applaud the American manufacturer of ATV'a, Polaris, for offering 

rebates during their Settlement negotiations. I also applaud the States' 

Attornies Generals for their recofliDenc:ations to seek further state and 
federal legislation to address the continuing problem. 

Chairman Barnard has astutely noted only ninety people died before the 
Ford Pinto was removed from the market and Just compensation paid to 
purchasers. Yet, many more deaths have been reported related to all-terrain 
vehicles. Between January i982 and September 1987, there were 883 ATV-related 
deaths. Over half of these victims were under 16. Approximately 271,000 
serious injuries have been caused by ATV's. That's an average of 20 aeaths 
and 7,000 injuries per month on the 2.3 million ATV's currently in use. 

Many deaths and injuries go unreported. Host accidents occur in rural 
settings where hospitals are not hooked-up to the National Emergency Injury 
Serveillance System (NEISS) to report the accident. Several children from my 
District are not included in the death statistics because t.iey were brought to 
hospitals without NEISS. 

In sunanary, Mr. Chairman, progress is finally being made to remove three- 
wheel ATV's from the marketplace. I an proud to have been a small part of 
that progress, and am dedicated to making even more progress. Guaranteeing 
past purchasers of three-wheel ATV's a refund, should they want one, is one 
progressive step I will be pushing, and I ask you and your Conmittee's as- 
sistance in that effr»rt. 
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Congtei^K of tfit Vniteb dtatts^ 
Sou^e of l^pvtitntatiM 
nulnngton. BC 20515 



Decesber 21, 1987 



Honorable Richard K. Willard 
Assistant Attorney General 

of the United SUtes 
Civil Division 
Departttent of Justice 
Washington, D.C. 20530 



Dear Sir: 



I aa writing to express ay disappointaent and opposition to portions of 
the proposed settleoent worked out between the Consuaer Product Safety 
Coaoission and the Justice Departoent regarding the ftjture of all-terrain 
vehicles (ATVs). 

I an a aetober of a subconaittee with Jurisdiction in this area, and have 
been working on this problea for several years. The propose<I settleaent to 
ban the sale of ATVs but not to give owners the opportunity to a refund or 
exchange for a safer four wheel aodel, was nade without consultation of the 
appropriate congressional leaders, and is not an agreeaent I can support. 
With Congress preparing for adjournoent, 1 hope you will reaain open to the 
possibility of a public coaaent and congressional participation in the coning 
■onths before the case is filed. Individuals and faaili^s who hav« suffered 
Injury or death due to the faulty design of the ATV should b« given the 
opportunity to coaaent on th« conditions of an agreeaent of this aagnitude. 

Hy ft^in concern is that the provisions in the proposed settleaent will 
not adequately and abaolutaly prevent three wheel ATVs froa killing and 
severely injuring individuals, especially children. As you know, ATVs were 
originally aarket targeted towards the teen and preteen population. Nearly 
half of all the 833 ATV victlas since 1982 have been children under 16 years 
of age. One of these children was an H year old boy who lived In my 
district. To avoid aore needless deaths as a result of the noraal use of an 
ATV, aggressive action should be taken to rii* our society of existing three 
wheel ATVs. 



A written statement sent to current owners warning thea of the iaainent 
danger of three wheel ATVs is not adequate Incentive to deter use of the 
vehicles. Manufacturers should be obliged to offer a voluntary refund or 
exchange prograa to current owners of three wheelers to insure significant 
reduction of their use. Honda, for exaaple, has stated an eleven year old 
child can safely operate an ATV, and that they plan to continue to sell the 
200 cc aodel. As long as aanufacturtrs continue to make these stateaents, I 

HnmO**<% COMIOIOffKl. INMtOMCI: KWI WrOMTM OmCt. 

rOtMilOI tofutati Tmm irarf«Mt*«M.t4m fOi MOtMMj««iio 
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feel any settlement regarding ATVa mist contain compensation language. 

I Mill be working with other concerned congressmen to ensure a coopat 
resolution to this issue is achieved. Please consider the views of the 
general public and Congress before any case with a settlement included is 
filed. I appreciate your itmediate attention on this important matter 




Ooe Barton, Member 
^Subcoonittee on Conicerce, 
Consumer Protection and 
Competitiveness 
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Mr. Barnard. Thank you very much. In the interest of time and 
I know Senator D'Amato has a close schedule, I am not going to 
ask any questions e ccept one, and because I think the testimony 
pretty well explains all the questions that I had, but. Senator, I 
was interested in a letter that you wrote in December 1987 to the 
Chairman of the CPSC in which you said: 

I am most disturbed by the manner in which you and your general counsel secret- 
ly arrived at this settlement and presented it to the other commissioners with no 
opportunity for them to carefully consider it. Although the ^jxtensive settlement 
proposal had been in existence for several weeks and had been carefully reviewed 
by the industry, your counsel n^lected to show it to the commissioners until the 
day of the Commission meeting. The commissioners were then told the proposal had 
to be given to the industry attorneys for their final review at a meeting scheduled 
the next day. Once again, you have abused the coUegial process to achieve your 
goals at the expense of the consumers. 

I think we will hear testimony later that Chairman Scanlon him- 
self decided he did not want to be briefed on the settlement until 
the official meeting. Do you have any different opinions from what 
you have expressed in that letter? 

Mr. D'Amato. Mr. Chairman, it smacks of the kind of conspirato- 
rial action that really did take place. Can you imagine? A settle- 
ment of this import, one that the Commission had sought for more 
than a year, and one that had had extensive debates, and had ap- 
parently forced the Chul*man to seek to release information with 
respect to what CPSC proposed to do? Certainly if he didn't release 
it, I don't know who did, but it surely came from the CPSC and it 
wasn't the two Commissioners who voted to take this enforcement 
action. To pressure them to accept this settlement plan at the one 
meeting, and of course, you create the obvious fear that if the Com- 
missioners don't accept the settlement plan, then they will be ac- 
cused of working adversely with respect to the interests of the con- 
sumer: To say we have this settlement plan and we have got to 
deal with it tomorrow, that speaks of the kind of motivation that I 
attributed to the Chairman and general counsel in my letter, the 
more I think about it and analyze it, because it was done to help 
railroad this settlement through without giving people the opportu- 
nity to fully assess the situation. The newspaper headlines, the 
long, detailed press releases that came out of both the Consumer 
Product Safety Commission and the Justice Department all pro- 
claimed this 'magnificent" settlement. I say it says nothing, be- 
cause there are no refunds and no ban on three-wheeled vehicles. 

Indeed, the manufacturers are boasting that don't worry, in sev- 
eral months we will be back out again selling three-wheeled ATV's, 
and then the height of it is what I call the manufacturers' liability 
protection release form. Mr. Chairman, the more I read this release 
form the more outrageous it becomes. 

Let me ask the indulgence of my two colleagues here. The last 
part of this— by the way this is an agreement the customer has to 
sign and, of course, it says he has read it and he understands all of 
the above warnings and that failure to obey those warnings could 
result in death or severe bodily injury. You know that if an acci- 
dent takes place what is going to happen next. This thing is going 
to go right into court and this form is going to be used against 
Johnny Jones, against the consumers of America and yet the Jus- 
tice Department purports to say this is a wonderful thing. If you 
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want to say these warnings are in the owner's manual, you should 
do these kinds of things, fine, that's another matter. 

Listen to this, though. "Never drive an ATV without a good 
helmet and goggles.'* What is a good helmet? What about good gog- 
gles? And I should also wear— this is the customer signing this on 
behalf of his family and anyone else who uses that vehicle, "I 
should always wear boots.'* Imagine that? You really think the 
American children and consumers are going to wear boots. You are 
going to say you bought this, you agreed you are always going to 
wear boots. ''Gloves?'* Do you believe that? What an outrage! 

I have to tell you something. You fellows, the law firms, you 
ought to charge the manufacturers a lot more money for getting 
the Federal Government to agree to something like this. It is in- 
credible. **HeavY trousers." Imagine that, if you don't have heavy 
trousers. And *^a long-sleeved shirt." During the summer you are 
supposed to wear a long-sleeved shirt as well? But if there are inju- 
ries and a child's arm is cut and scraped, you can say you should 
have worn long-sleeved shirts, and you should have worn your 
boots, your goggles, your helmet. 

''Never drive an ATV at excessive speeds. Always be extremely 
careful when approaching hills, obstacles, and driving on unfamil- 
iar or rough terrain." Anything that takes place, no matter what, 
the consumer will be blamed for it. 

Mr. Barnard. Be at risk. 

Mr. D'Amato. You will be at risk and have no recourse. The cus- 
tomer must sign this thing. "I have explained the foregoing warn- 
ings to the above-signed customer and I have provided the custom- 
er with a copy of this form. To the best of my knowledge I sold the 
customer an appropriate-sized vehicle." 

It is really incredible that this is purported to be something that 
operates to the benefit of the American consumer. However, the 
CPSC and the Justice Department will say, "We have avoided 
costly litigation." 

Is litigation costing about $3 million, costly as it relates to more 
than $1 billion a year worth of injuries and deaths, and children, 
tens of thousands of them being maimed? I will tell you this is a 
sellout. 

It does not reflect well on the operations of Government and par- 
ticularly the CPSC and the Justice Department, Mr. Chairman. 

Mr. Barnard. I would like to interrupt the hearing just briefly 
this morning to introduce our colleague, Mr. Daub from Nebraska. 
Mr. Daub is catching a plane, but he has a witness here today from 
his district and I would like for him to offer the introduction at 
this time, although we will be introducing him later. 

Mr. Daub. Mr. Chairman, I am very pleased to be before my old 
committee. I sure enjoyed my service on the Government Oper- 
ations Committee and it is nice of you to allow me this very brief 
60 seconds. And if the Senator is going to stick around, I am cer- 
tainly not going to be too long. 

I/et me say to you, Mr. Chairman, to my colleagues who took the 
time to be at this very important hearing, that had my plane 
schedule been a little different, I would have been here personally 
to sit beside and introduce to you, Jim and Deborah McFadden, 
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who reside in Nebraska's Second Congressional District, which I 
represent. 

Jim McFadden's testimony before the subcommittee is a tragic 
one. It involves the death of their oldest son and a person riding a 
three-wheeled all-terrain vehicle on a public ski slope. The McFad- 
dens are courageous to appear in the public eye of Congress and 
the media in a time of public grief. I am personally impressed with 
their faith and with their strength of character. 

1 want to thank the chairman and committee members for hear- 
ing Jim's testimony which presents a different perspective on 
ATV's. The public safety perspective. 

His testimonj^ is important because it gives lawmakers a handle 
on ways to prevent such a tragedy from occurring again. We need 
to ask how the Federal Government can be responsive and respon- 
sible in the case of ATV*s, which are used by persons engaged in 
both public and private activities. 

I am hopeful that the hearing today will be informative and con- 
structive. There are many questions that need to be answered as 
Congress pursues a proper course of action and after having spent 
considerable time with these two very fine and courageous citizens, 
I believe if the committee will take time to question them, they 
will offer constructive information for the record that will be 
useful for others as well as this committee in formulating your 
course of action. 

I thank you very much for this opportunity to introduce in ad- 
vance this very important testimony which you will hear a little 
later this morning. 

Mr. Barnard. Thank you very much, and welcome to the hear- 
ing. 

Mr. Craig. 

Mr. Craig. Thank you, Mr. Chairman. Let me again express my 
appreciation to Chairman Florio and to my colleague. Congressman 
Barton from Texas for their testimony. We do differ in our opin- 
ions as to how one approaches an issue like this, and I think that it 
is obviously very clear and it has been made clear over the past 
several months and years. 

I think, Mr. Chairman, the thing that interests me most— and ^ 
will have to say I am sorry that Senator D'Amato is gone. I wl 
therefore, be cautious in my comments because he is not here to 
respond, and it wouldn't be fair. I would have to say he is very 
good in putting the flair to the statement that needs to have some 
justification brought to it. 

Fifty-four deaths in the State of New York, 18 of them as a 
result of being drunk on a vehicle. Eighteen deaths is the figure 
that we ought to understand. That ought to be for the record. 

Sixteen of the 54 deaths because they broke the law while riding 
them. That also ought to be for the record. It is now for the record. 

Somehow this committee and everybody who wishes to run with 
flying banners on this issue failed to recognize that people violate 
the law, and when they do, they die. We can't micromanage safety 
in that regard. 

Eighty percent of the auto accidents that resulted in death in my 
State last year was because somebody was drunk behind the wheel, 
and we have got lav/s against that. Thirty percent of those who 
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died as a result of ATV accidents are drunk behind the handle- 
bars. 

Somehow we like to ironically cast that off because this vehicle is 
such a terrible machine. 

That is reality. Come on, folks, look at the facts. Yes, we have 
some problems. Yes, we ought to tighten down on safety. We ought 
to be damn hard, and we are getting there. But nobcKly can replace 
the responsibility of the parent for the child and parents ought to 
bear that burden. Nor can we say that when somebody who is driv- 
ing drunk, we are going to take cars off the road, Mr. Chairman. 

Maybe we should. No\v, if we are going to, maybe we first should 
drug test those who drive public conveyances in which they have 
the responsibility of someone else's life. Those are the realities, 
these are the facts. Yes, we have a problem here and we are deal- 
ing with it, but let's make sure the total picture is in view and that 
all is on the record, because there is more than just one side to 
this. And I will say that it makes for great politics when one only 
dwells with the one side. 

I guess that is the point that needs to be made here, especially as 
it relates to one of the witnesses today, who seemed to choose one 
avenue over the other. 

I will have to say to the gentleman before us now they have been 
most fair and balanced in their approach and I appreciate it. 

Thank you, Mr. Chairman. 

Mr. Barnard. Gentlemen, we thank both of you for the time 
that you have given this hearing this morning. We thank you for 
your testimony, and I realize you have a very, very busy schedule. 

Mr. Inhofe. 

Mr. Inhofe. No. questions Mr. Chairman. 

Mr. Barnard. With that, we thank you again and you are ex- 
cused. 

Mr. Barton. Can I make a very brief comment on Congressman 
Craig's remark because he and I have discussed this issue many 
times and I want to say I agree with everything he said. I would 
add the caveat that in addition to the accidents that are caused by 
misuse of the vehicles and drivers being intoxicated and all of 
those things, which a high percentage are, there are also a signifi- 
cant percentage of iryuries and deaths caused when these factors 
are not involved. And these vehicles are inherently unstable, which 
causes them to be inherently unsafe. 

There are some proposed safety standards that the Consumer 
Product Safety Commission is in the process of releasing. I have 
had an opportunity to review these standards and it is my under- 
standing that not one three-wheel ATV vehicle currently on the 
market today meets them. 

Now, we need to remember that, when we discuss some of the 
statistics Congressman Craig so correctly put into the record- 
Mr. Craig. Mr. Chairman, my colleague from Texas, let me 
thank you for that comment. You are right. It is a unique machine. 
I do have a question for you and I think it is an important one be- 
cause it is something that seems to have escaped the whole discus- 
sion on all sides of this issue. 



47 



At what age in the State of Texas can you be legally licensed to 
nde a two-wheel motorcycle on the public roads of the State of 
Texas? 

Mr. Barton. In Texas, I believe you have to be 16. 
Mr. Craig. In Texas, what is the licensure requirement on age to 
ride an ATV? , 
Mr. Barton. There is no requirement. 

Mr. Craig. Important point. That is something we missed along 
the way. 

Mr. Barton. Something we need to do. 

Mr. Craig. They walked away from that. I have encouraged my 
legislature in the last 2 years in Idaho to move towards licensure. 
We won't let kids drive cars on the road until they go through 
driver training or until they are much older, if they haven't gone 
through that. Somehow we think that we can allow a child to oper- 
ate a motorized vehicle, a three-wheeler in this instance, on the 
public roads, although we say don't ride it op the public roads. 
When mom and dad's heads are turned they will do as they please, 
and that is why licensure is a very important thing that nobody 
seems to have addressed. 

It is a State responsibility, and I am interested that we like to 
cast the blame in one rather categorized area instead of saying, 
there is somebody else here who has a responsibility for safety, and 
I believe that is true with licensing for States. 

Many States are moving in this direction, thank goodness, and 
vou know, I am encouraging mv State and I would think that all 
legislators, including Senator D Amato, as well, to say to his State 
legislature in Albany, NY, license ATV's, keep the little kids off of 
them. 

Mr. Barton. The State attorneys general made that recommen- 
dation in their report, and I support that, both at the State level 
and at the local level within city limits. I would point out that even 
when we go to licensing of ATV's for minors, you still have the 
problem of use on private property and there is some debate about 
whether even a State or local license requirement would be effec- 
tive if riders literally go on their own property. 

Mr. Craig. Your point is well taken. I know that it is key. When 
a parent makes a decision as it relates to purchasing for their child 
or their young person, a motorized vehicle, if they can't license 
their children, if children are not old enough to license, in most in- 
stances parents will not buy ATV's or own them for that simple 
reason. Parents will not want to be liable out on the roads with 
ATV's or have their child in violation of State law. 

So, it is a deterrent. Not absolute, but a very valuable one that 
somehow has gone ignored. 

Mr. Barnard. Thank you, gentlemen. 

Mr. Inhofe. I would like to make a comment on that. Following 
up just for a moment on this, but before you leave, I think Con- 
gressman Craig brought up something that I have some notions 
about. I talked to him about this. I don't know but most people, I 
believe, in Congress served at one time in the State legislature. I 
did 22 years ago, and I can recall probably not a 2-week period 
going by during the many years I served in both houses of the 
Oklahoma Legislature when issues like this came up that should 
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have been addressed at local levels and should have been addressed 
by the State legislature and yet were controversial and they felt if 
they don't do anything with this hot potato, it will end up in Con- 
gress and they will do it. I think I commented at a previous com- 
mittee meeting, Mr. Chairman, along these same lines. 

I believe this is something— our States are different. Congress- 
man Florio, your State is different'than Oklahoma and even Texas 
and Oklahoma are different in many ways. 

I feel very strongly that this is something they have been dere- 
lict at the State level in addressing. 

They should have done it a long time ago or we probably 
would: *t be addressing this today. 

Mr. Barnard. Thank you very much. 

[Correspondence between Chairman Scanlon and Senator 
D*Amato follows:] 
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^nited States Senate 



SSiTSAiiJ'lKJ^ o^itVSiMri^ Waskinoton. DC 20510-6025 



ERIC 



December 19, 1987 



The Honorable Terrence Scanlon 
Chairman 

United States Consumer Product safety Commission 
5401 Westbard Avenue 
Bethesda, Maryland 20207 



Dear Chairman Scanlon: 



t^oov ^hA ^^^"^ informed by the Department of Justice this 

week that they are prepared to immediately file a^ imminent 
hazard complaint against the All-Terrain Vehicle (AT?) industry 
I was appalled to learn that the Consumer Product safc?v 

hasTastllv .""^^"^ ^^""^^ counsel, James Lacy! 

5?n%n/« ti.^ decided to accept a settlement advanced by th^ 
Japanese ATV manufacturers. ^ 

This settlement is very good for the industry k. « 

or now trie CPSC, through your machinations, has failed to carrv 
rp.-p^t%h-""'"^ mandate. I have urged the Justice Departmen? to 
reject this proposal and file the complaint immediately 

Decerte^^ l^fi^^l^av*^ f approved by the Commission on 
Deceoi-jer 16, 1987 falls far. short of what the Justice Department 
has agreed to seek in court, and is inconsi^stent wi?h t?e 
Commission's December 12, 1986 vote. By dropping all provisions 

ge'tinrriIdrfn"ofV,','%'^'^-""'"/"' containino m'eaningf" .V,Tt 
ge.ting children off aduit-sized ATVs. Although this omission is 

rrme'ans thif '° Pursue the"Sse! , 

ih.r^^h , ^^'^ proposed settlement provides far less than ' 
what the only major American manufacturer has offered. 

The major beneficiary of this settlement will be the 
Japanese atv industry, whose members will attempt to use it to 
reduce their products liability problems. The s|"lemen? 
ser^'rhe^AT^Tn^str'a' ''^'Z'" verification Jor'm 'tha"':! u 
UabLi\'; T^^tl^l^ II c"r\'!rn"rr ^f^Xlh " the""" 
has not been adequately infllmed ""^^ consumer 
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The Honorable Terrence Scanlon 
December 19, 1987 
Page 2 



I was most disturbed by the manner in which you and your 
General Counsel secretly arrived at this settlement, and 
presented it to the other Commissioners with no opportunity for 
them to carefully examine or consider it. Although the extensive 
settlement proposal had apparently been in existence for several 
weeks, and had appare .ly already been carefully reviewed by the 
industry, your General vJounsel neglected to show the proposal to 
the Commissioners until the day of the Commission meeting. The 
Commissioners were then told that the proposal had to be given to 
the industry attorneys for their final review at a meeting 
scheduled the next day. Once again you have abused the colxegial 
process to achieve your goals at the expense of American 
consumers. 

You can be assured that this matter, and your actions, will 
be subject to a thorough investigation by the appropriate 
Congressional oversight Committees. 




Sincerely 



cc: A. B. Culvahouse, The White House 
Arnold Burns, Department of' Justice 
Commissioner Dawson, CFSC 
Commissioner Graham, CFSC 



ERIC 



55 



51 



United States 
Consumer Product Safety Commission 
Washington. D.C. 20207 



December 29, 1987 The Chairman 



The Honorable Alfonse M. D'Amato 
United States Senate 
Washinf^ton, D. C. 20510 

Dear Senator D'Arato; 

This is to acknowledge and cake issue with your 
December 19, 1987 letter concerning the status and 
handling of the Consumer Product Safety Commission's 
enforcement action against all-terrain vehicles (ATVs) . 

First, with regard to timing, it should be noted 
that both the Commission and the Department of Justice 
(DOJ) long ago assigned teams of attorneys to the ATV 
enforcement matter. Those teams have been working 
together closely for months, belying the assertion that 
the Commission ^'has hastily decided to accept a 
setLiement advanced by the Japanese ATV industry." 

Second, as to the substance, let me sximmarize by 
saying that my colleagues and I have tried to obtain 
for the American public the most effective possible 
action in the shortest amount of time. Lengthy 
litigation can be costly and the results uncertain. In 
this case negotiation and settlement yielded strong, 
immediate consumer benefits. Furthermore, as with most 
legal cases, this one had certain weaknesses. Without 
detailing them here, suffice it to say that the 
unanimous Commission decision of December 16, 1987 to 
negotiate was based on a legal assessment of the 
potential strengths and weaknesses of the case by our 
lawyers and those of our counsel, the DOJ. Also, the 
Commission was not oblivious to Section 13 of S.1882, 
dealing with the subject of negotiations, which was 
unanimously approved by the Senate Commerce Committee 
on November 19, 1987. Nor could it fail to take into 
account a November 20, 1987 letter from the Chairman of 
the Consumer Subcommittee of that Committee, which in 
part reads: 

"I encourage you to schedule within the next 
few days a meeting ^between the Cocmission and 
the distributors of ATVs in order to discuss 
the possibility of action Ion a possible 
settlement] regarding those vehicles." 
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Following receipt of that letter, the Commission 
unanimously voted on November 24, 1987 to ask the 
industry to submit its best offer. I am infoirmed by 
our General Counsel that the industry responded on 
December 3, prompting the attorneys to meet several 
days later and the ATV manufacturers to submit 
supplemental written offers on December 10, 1987. On 
December 11, 1987, the DOJ notified the Commission of 
its willingness to file suit, and from that point took 
the lead in settlement discussions with the industry. 

As for your statement that the Commission's 
General Counsel and I "secretly arrived at this 
settlement, and presented it to the other Commissioners 
with no opportunity for them to carefully examine or 
consider it," permit me to make several observations. 
First, let me categorically state that I took no part 
in the negotiations or in the development of settlement 
offers. To the contrary, I advised our attorneys that 
"I do not wish to be briefed, nor do I want my staff 
br-^efed, on the progress of the ATV negotiations except 
ac ^ ormal Commission meetings." (See enclosed 
November 30, 1987 memo.) As a consequence, I very much 
doubt 'I was in the possession of relevant information 
before it was made available to my Commissioner 
colleagues. Nor do I believe that they had insuffi- 
cient time to evaluate the information that was 
provided them. Our General Counsel assures me that 
Commissioner Graham received three briefings prior to 
the formal December 16 briefing, that she was promptly 
given copies of all industry submissions, and that 
Commissioner Dawson's staff was briefed prior to the 
December 16 meeting. In addition, I might point out 
that this four-hour meeting culminated in another 
unanimous Commission vote. 

Contrary to your estimation that a "settl-ement 
proposal had apparently been in existence for several 
weeks, and had apparently already been carefully 
reviewed by the industry...," I am also informed by our 
General Counsel that both the proposed complaint and 
the draft preliminary consent decree were prepared by 
DOJ, not CPSC, attorneys and were completed only days 
before the December 16, 1987 briefing. Also, I am told 
it was the DOJ, not the CPSC, that shared the complaint 
and the proposed preliminary consent decree with the 
industry, in accordance with its customary practice. 
The DOJ's rationale, as I am informed by our General 
Counsel, was as fcllowc: by providing the prospective 
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defendants with a copy of the complaint just prior to 
filing, the individual or entity may be encouraged to 
settle the matter in a way that is advantageous to the 
government and the consumer. Moreover, I have been 
assured that industry's advance knowledge of the 
complaint did not prejudice our case in any way. 

In sum. Senator. I believe my actions, and those 
of the Commission over the past six weeks, are entirely 
appropriate, consistent with the unanimous advice of 
our attorneys, both at the DOJ and here, and in line 
with the recommendations of one of our substantive 
oversight committees. 



Enclosure 

cc: Mr. A.B. Culvahouse 

Counsel to the President 
The VJhite House 

Mr. Arnold I. Bums 
Deputy Attorney General 
Department of Justice 

Commissioners Carol Dawson and Anne Graham 



Sincerely, 




Terrence Scanlon 
Chairman 
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Memorandum 



UNITED STATES GOVERNMENT 




U S. CONSUMER PRODUCT 



SAFETY COMMISSION 
OFFICE of the CHAIRMAN 
WASHINGTON. D.C. 20207 



November 30, 1987 



TO: 



James V, Lacy 
General Counse 




FROM: 



Terrence Scanl 
Chairman 



RE: 



ATV Negotiations 



Because of the importance and sensitivity of the 
upcoming ATV negotiations and in order to insure optimal 
communir'ation between your office and the Commission, I 
suggest that all briefings and reports between your office 
and the Commission take place at formal Commission 
meetings attended, as usual, only by those with a need to 
know. Sinpe we will likely be called to give the Congress a 
full accounting of the negotiations, it is my further 
suggestion that all. discussions between your office and the 
Commission be on the record. If necessary, formal Commis- 
sion meetings can be scheduled weekly for this purpose. 

I do not wish to be briefed, nor do I went my staff 
briefed, on the progress of the ATV negotiations except at 
formal Commission meetings. Specifically, this issue should 
not be discussed at our daily staff meetings. 

You may wish to discuss with my colleagues their 
desires regarding informal reports from your office about 
ATV negotiations. 



cc: Vice Chairman Carol Dawson 
Commissioner Anne Graham 
Leonard DeFiore, Executive Director 
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Mr Barnard. Let me add before the next witness comes on, I am 
restraining myself with all the strength of my capacity not to enter 
into this debate. Because I feel like I am conducting a hearing, Mr. 
Craig, and Mr. Inhofe, but there are a lot of aspects of what you 
say, if a State is not going to do it, is that any reason for the Feder- 
al Grovernment not to do it? When you have got a vehicle such as 
this, which you sold in interstate commerce, what do we have the 
Consumer Product Safety Commission for if they are not supposed 
to be responsible for things such as this? 

And as I said, I don't want to debate the issue, but 

Mr. Craig. There is no debate here. We are talking about licen- 
sure. The Federal Government has not licensed cars. That is a 
State responsibility. 

Mr. Barnard. We are not intending to. 

Mr. Craig. What I am saying is that interestingly enough, we 
are looking at a vehicle in which there has been a failure to license 
that has caused a lot of young people to ride ATV's that otherwise 
would not have been. 

Mr. Barnard. Otherwise, we blame it completely on the States, 
that is a copout and we are not taking the responsibility. We have 
a responsibility. 

Mr. Craig. Mr. Chairman, I am only saying it is legitimate to 
add it as part of the total debate. 

Mr. Barnard. I don't disagree with that. We will hear from the 
attorneys general as to what they think about this. 

Mr. Barnard. Our next witness is a former colleague of ours, a 
very distinguished young man who had distinguished himself while 
he was here in the Congress, and now, and I have a lot more confi- 
dence in the State of Massachusetts now that he has been elected 
the attorney general; and Jim, we are delighted to have you with 
us this morning, and we welcome you to this hearing. 

We would also have had Attorney General Robert Abrams of 
New York. Unfortunately, he was appointed special prosecutor by 
the Governor last night in a litigation in New York and will not be 
able to be here. 

Well, without objection, we will include his testimony in the 
record. 

[ Mr. Abrams' prepared statement and attachments follow:] 



Go 
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TESTIMONY OF NEW YORK STATE 
ATTORNEY GENERAL ROBERT ABRAMS 
U.S. HOUSE OF REPRESENTATIVES 
COMMITTEE ON GOVERNMENT OPERATIONS 
COMMERCE, CONSUMER, AND MONETARY AFFAIRS 
SUBCOMMITTEE 
WASHINGTON, D.C. 
JANUARY 28, 1988 
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Te»timony of Attorney General Robert Abrajns 
Route of Repreeentatlves 
Cononittee on Governinent operations 

Subcownittee on Commerce, Consuwer and Monetary Affairs 
Washington, DC 
January 28, 1988 

Chairman Barnard and members of the Committee; 
thank you for thla opportunity to address the serious 
ongoing safety and consumer protection issues po3ed by the 
all-terrain vehicle industry. 

In particular, X welcome the opportunity to 
discuss the U.S. Consumer Product Safety Commiiision*8 
proposed settlement with the industry. 

Before I explain my specific objections to the 
proposed settlement, let me briefly describe what is at 
■take. All*terrain veh5.cles have left a legacy of 
accidental deaths and injuries which is staggering to 
contemplate. There have been over 900 deaths and 330 #000 
injuries from accidents involving ATVs since 1982. Almost 
half of those killed and injured have been children under 16 
years of age. There have been 59 deaths in my own state of 
New York alone. 

No other comparable vehicle — such as 
snowmobiles, mopeds or minibikes has an injury rate 
anywhere near the rate for ATVs. The Ford Pinto, widely 
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regarfled as a major consumer safety nightmare, caused 6X 
deathf befcrt it was recalled. 

Why have there been so many ATV accidents? The 
design of the vehicle and the industry* a false and deceptive 
marketing practices are the fundamental cauces. 

The ATV is a unique and complex vehicle. 
Operating an ATV is physically demanding and conceptually 
confusing. To execute a simple turn, the rider must turn 
the handlebars one way and lean the other vay towards the 
outside of the turn/ in order to reduce the weight on the 
inside rear wheel. Failure to successfully execute this 
maneuver can result in crashing into objects or turning the 
vehicle over* 

Relatively minor errors in operating an ATV can 
lead to ierious injury or death, its high center of gravity 
and balloon style tires combine to make it very prone to 
tipping over at the slightest bump or irregularitv in the 
terrain* It is difficult for the rider to throw himself or 
herself free from the vehicle when it does tip over. The ATV 
often lands on the rider in an accident, increasing the 
chances of serious injury. 

Civen these characteristics and the fact that ATVs 
can travel at speeds of up to fifty miles per hour, it is 
apparent that the risks of harm are greatly magnified when 
these vehicles are operated by children under the age of 16. 
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While the CPSC has readily acknowledged these 
dangerous features of the ATV*8 design in ite complaint, the 
remedies it proposes are not sufficient. 

The dangers of aTVs have been coripoundefJ by th« 
industry's pattern of ^alse cnf. deceptive edveriising . ATVs 
are represented to the public as safe, fa.-nily fur., almost as 
if they were a big toy, a sort of oversized tricvclc. 
Industry advertising routinely shows the most dar.geroun 
maneuvers — wheelics, jumps, high speed operation, climbing 
steep slopes — as if anyone could do them simply and 
without fear. The fact that these vehicles are inherently 
dangerous and difficult to operate, even for the most 
skilled driver, has not been disclosed by the industry to 
potential customers. 

The CPSC has been slow to take meaningful and 
effective action against this product, despite the public 
outcry and well-docuaented Congressional hearings on this 
issue over the past two years. In July, 1986, Congress 
found that ATVs presented an itominent hazard to the public 
and urged the Coismission to use its emergency authority to 
ban ATVS intended for use by children and to recall a1] 
3*wbeeled ATVs. The Commission did not do so. Kow that 
CPSC is finally moving towards a settlwnent, its proposed 
terms are woefully inadequate. We must insure that any 
final settlement reached by CPSC fully protect constmcrs 
and holds industry accountable. 
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At a minimum, the final cettlemftnt should include 
the following features: 

1) 3*vhatled ATVa roust be banned outright ; 

Thert is virtually unanimous expert opinion that 
3-whe«led ATVs are not, and cannot be made, eafn. Yet, 
CPSC^f preliminary Consent Decree with the industry would 
only tak« new ATVs from the roarket, and it leaves open the 
possibility of resumed sales of a redesigned 3-wheeled model 
at some future date. Moreover, current dealer inventories 
could continue to be 8old« This is unacceptable « 

2) Distribution and sale of ATVs of anv 
configuration to children under 16 
years of age roust be prohibited^ 

The preliminary settlement allows ATVs to be sold 
to children as young as 12 years old. Yet experts agree 
that children under 16 years of age lack the physical 
abilities and the judgment to safely operate these vehicles. 
A representative of Honda actually attempted to absolve his 
firm of responsibility by telling a meeting of 29 State 
Attorneys Gen**ral last November that teenagers are by nature 
reckless, and that iif they were not using ATVs they would be 
out engaging in some other reckless activity. This chilling 
logic is yet another indication of the industry's 
unwillingness to act responsibly in its marketing of these 
dangerous products. 
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3. All consumers who purchased any ATV 
jihould be entitled to a refund from 
the Industry ; 

The CPSC's preliminary decree allows only refunds 
for dealers t not for consumer s. Most consumers bought these 
vehicles because the industry represented them as safe, 
siwple, and fun* A fully informed public will have little 
use for these vehicles, and the CPSC should use its 
specific, unique powers to seek consumer refunds* This 1b 
not only fair play for consumers, it would also enhance 
public safety by providing incentives to withdraw more of 
these dangerous vehicles from use« 

There are many other flaws in the CPSC preliminary 
decree which I cannot go into in the time available new. X 
would refer the Members of the Committee to the pre 1 /.mi nary 
Report and Recommendations of the ATV Task Force of the 
National Association of Attorneys General for further 
details. Among these issues are the need for free training 
at industry expense for all ATV owners? the need to inoura 
that the industry cannot use the Consumer Safety 
Verification Form as a shield against liability lawsuits? 
and the need to fully disclose the fact that ATVc pose a 
constant danger of death or injury to even the most 
experienced operators • Finally, adequate performance 
standards for ATVs must be developed and adopted without 
delay. 
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The states are not going to wait to protect our 
citizens. In New York, I will introduce a bill into the 
legislature binning the sale and use of 3-wheeled ATV«, 
prohibiting the use of any ATVg on public land, and 
restricting the sale and use of 4-whceled ATVs to people 
over 16 years of age. I will also seek to strengthen 
existing Nf.w York ATV laws to provide, among other things, 
for hands-on training of all ATV riders, speed restrictions, 
and required protective gear. 

Ultimately, the states cannot do it alone. ATVg 
aro a national hazard, requiring national action. 

X appeal to this Coamiittee to send a message to 
the U.S. Consumer Product Safety Comniseion and the ATV 
industry that ve can wait no longer for comprehensive, 
effective action to protect our citizens and our children 
from these dangerous vehicles. 
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REPORT AND 
RECOMMENDATIONS 
OFTHENAAG 
ATV TASK FORCE 
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EXECUTIVE SUMMARY 

In December, 1987, the National AssociaUon of Attorneys General (NA AG) created a 
Task Force to study the hazai -is of a!! terrain vehicle (ATV) use and to recommend a 
course of action to the Attorneys General This report summarizes the work of the Task 
Force to date, and recommends actions to be taken in the immediate future. 

In short, Uie Task Force has found that ATVs are Immliiently and unreasonably 
hazardous. The Task Force has also concluded that steps taken thus far by tlie federal 
governmen* '••e inadequate, and that further action is needed. 

The report covers the the following areas: 

1. Ban on three-wheel ATVs; 

2. Ban on current promotion and sale of ATVs for use by children; 

3. Recall and refunds to consumers who have bought ATVs; 

4. The need for meaningful performance standards; 

5. Restrictions on ATV advertising; 

d Adequate warnings to potential r :ers of the hazards of ATVs; 

7. The safety verificaUon form proposed by the Consumer Product Safety Com- 
mission (CPSC); 

8. Slate legislative initiatives; 

9. Federal legislative initiatives. 

This report is not all-inclusive. Silence on any particular issue does not necessarily 
mean that it is not of concern to the Task Force. 
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INTRODUaiON 

On December 29, 1987, Missouri Attorney General William L. Webster, Chair of the 
NAAG Consumer Protection Committee, . ppointed this Task Force to study ATVs and the 
hazards posed by them and to recu.nmeni a course of action to the Attorneys General, 
Tennessee Attorney General W.J. Mich? w' Cody is chair Oi the Task Force.The other Task 
Force members are: 

California Attorney General Minnesota Attorney General 

John Van de Kamp Hubert H. Humphrey III 

Connecticut Attorney General Missouri Attorney General 

Joseph I. Lieberman William L. Webster 

Illinois Attorney General New York Attorney General 

Neil F.Hartiga n Robert Abrams 

Massachusetts Attorney General Texas Attorney General 

James M. Shan no n Jim Mattox 

Michigan Attorney General Wisconsin Attorney General 

Frank J, Kelley Don J. Hanaway 

Under our federal system of government, the Consumer Product Safety Commission 

(CPSC) has primary responsibility to protect the citizens of all states from dangerous and 

hazardous products. The Task Force believes that the CPSC has not fully met its obligation 

in the case of ATVs. While the CP**^ complaint against the industry acknowledges that 

ATVs are imminently and unreasonably hazardous, the Preliminary Consent Decree of 

December 30, 1 987 (Decree) has several ti.ficiencies which, if left uncorrected, will result in 

death and injury which could otherwise be prevented 

The Task Force has been unable to discover any other hazardous consumer product 
sold which has been responsible for more deaths and injuries. In the past five years alone, 
over 900 people have died, and 330,000 people have been injured in ATV-related accidents. 
Nearly half of those killed and injured have been children. Stronger action than is pro- 
posed in the Decree has been taken by the federal government following far fewer deaths 
associated with the use of other consumer products. 
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Although the CPSC has the primary duty for insuring the safety of consumer pro- 
ducts. Attorneys General must also act when their citizens are victimized. As the chief legal 
officers of the states, the Attorneys General have the responsibility of enforcing state con- 
sumer protection laws. 

This Task Force has studied the ATV issue In depth. The recommendations made in 
this report present our views on how effective action might be uJcen a* the federal and sute 
levels. Our chief concerns center on the imporunce of; I) permanently banning three- 
wheeled and child-sized ATVs; 2) prohibiting the use of ATVs by children under 16 years of 
age; 3) Instituting a consumer refund program for all ATVs; and 4) developing performance 
standards. We urge your immediate consideration of the recommendations that follow. 

1. BAN ON THREE- WHEELED ATVs 

The Task Force finds that current three-M^eeled ATVs have design defecU which 
render them Imminently and unr'iasonably hazardous consumer products. Accordingly, 
the Task Force recommends an immediate ban on the sale of all three-wheeled ATVs 

ATV design defects Include lack of an adequate suspension system, lack of an effec- 
tive rear-«^eel differential suitable for variable terrain, a high center of gravity in relation 
to the dimensions of the vehicle, and tires which contribute to machine tipping. This combi- 
nation of faulty design characteristics produces steering and balance problems v^ich cause 
ATV riders to lose control of the vehicle. 

The most significant handling and control problems occur in turns and on slopes In 
turning an ATV, the rider must shift his or her body weight to the outside of the turn, while 
at the same time leaning into the turn. In mov'ng up a slope, the rider must keep his or her 
body weight forward over the ATV. During either a turn or a climb, a slight change in ter- 
rain, including a bump or a hole, car. cause the ATV to flip over or roll over before the 
rider has an opportunity to respond and regain control. 

-3- 
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These ATV control problems are most acute for umrained and inexperienced riders. 
However, even experienced riders can lose control of the three-wheeler in turns or uphill 
climbs, or when encountering changes in terrain. In sum, no amount of training and experi- 
ence can protect the rider from the inherent dangers involved in operating a three-v^eeled 
ATV. 

The safely problems are compounded by the fact that three-wheeled ATVs have been 
promoted as solid, stable and casy-to-opcraie vehicles The three-wheeled configuration 
and the large tires create the illusion of stability, and provide no hint of the difficult and 
com plex reactions required to control the ATV. 

The Preltmlnar J Consent Decree 

The Decree provides that the manufacturers shall halt the marketing of all three- 
wheeled ATVs, and the distribution and sale of three-\^eeled ATVs to retail dealers. In 
addition, tiie manufacturers agree to offer to repurchase only new three-wheeled ATVs 
from the inventory of retail dealers. The Stop-Sale and Repurchase provisions expire if a 
final consent decree Is not entered within forty-five days of the entry of the preliminary 
consent decree. Should a final decree be entered, any future distribution and sales of three- 
wheelers by the ATV manufacturers may be permitted to the extent such three-wheelers 
meet future sundards acceptable to the CPSC 

The requirement that the ATV manufacturers offer to repurchase new three- 
wheelers from dealers is not binding on the dealers, since they are not bound by or named 
in the lawsuit The Decree does not prohibit distributors and dealers from selling their 
remaining new or used inventories of three-wheelers to the public. Nor does the Decree 
require the manufacturers to repurchase three-wheelers from consumers. The issue of con- 
sumer refunds is discussed in more detail below. 
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Recommendations 

The Task Force supports the provision in the Decree which prohibits the ATV 
manufacturers from marketing, selling or distributing current thr<:e-wheelers. However, the 
Task Force concludes that additional action is required to eliminate the problem of three- 
wheelers. In particular, the Task Force recommends that retail dealers be required to sell 
thea current new and used three-wheel inventories back to the manufacturers and be 
prevented from making any further salesof all three-wheeled ATVs to the public 

2. PROMOnON AND SALE OF ATV FOR USE BY CHILD REN 

The Task Force concludes that children are not able adequately to handle ATVs. 
Therefore, adult-sized three or four-wheeled ATVs should not be s^ld for isc by children 
under 16 and child-sized ATVs should be banned entirely. 

TheCPSCCompUiot 

The Complaint alleges that, each day, millions of individuals, a large number of them 
children under the age of 16, are unwittingly exposed to the risk that, as a result of their 
operation of ATVs, they will be involved in an accident in which they will either die or 
suffer a severe personal injury such as quadriplegia, paraplegia, a ruptured organ, or a skull 
or bone fracture. The Complaint further alleges that the risk of harm presented by ATVs is 
substantially magnified when they are operated by children Jer 1 6. We agree. 

The Complaint correctly recognizes that ATVs are unique, complex, and dynamically 
unstable vehicles, requiring quick perception, decision and reaction times,and precise rider 
manipulation which is neither instinctive nor easily mastered by a person of ordinary skilL 
There is virtually no margin for error in the opciation of ATVs because of their peculiar 
operating characteristics. The penalty for making the smallest miscalculation may be death 
or catastrophic injury. 

-5- 
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The Decree Is Not Adequate 

Although the Complaint clearly recognizes the dangers of ATVs to youthful opera- 
tors, the Decree fails to deal with this issue. The Decree requires the defendants to represent 
that ATVs with engine sizes of 70 cubic centimeter di^lacenent (ccd) up to 90 ccd should 
not be used by children under 1 2, and ATVs with engine s»zes of greater than 90 ccd should 
not be used by children under 16. These provisions do not adequately address the problem. 
According to the Decree, children under 12 are permitted to ride an ATV.The Decree 
reserves CPSCs right to proceed separately under the Federal Hazardous Subsunccs Act 
against ATVs which are marketed for children under the age of 12. The Task Force believes 
that any negotiated settlement should deal directly with the problem as acknowledged in 
the ComplatnL 
Greater Risk To Children 

Children under 1 6 Viho operate ATVs are at an even greater risk of injury and death 
than adults. They do not have the judgment constant attentiveness, and high degree of skjll 
to integrate the ATV with varying environments. They also lack the counter-intuitive skills 
nectvsary to make split-second decisions that could mean the difference between life and 
death Typically, children under the age of 16 lack the cognitive abilities, physical size and 
strength, motor skills, experience and perception to operate an ATV safely. All of this, 
combined with a tendency to >ard higher risk-taking attitudes than most adults and an 
assumption of a posture of exaggerated independence, inhibits children under 16 from 
recognizing and operating ATVs within their skill levels. 

Nearly half of the ATV-related fatalities are children under 16 year old. Twenty per- 
cent are under 12 years old. More than half of the injury victims are children under 16 
years old. Since 1982, approximately 400 ATV-related deaths and over 150,000 hospital 
emergency-room-treated injuries involved children under 1 6. 
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Children under 16 can not operate cars in most sutes, and there is no reason they 
should be operating ATVs. ATVsare not toys. They are vehicles that in inexperienced and 
Immature hands produce death and caustrophic injury. 

3. RECALL AND CONSUMER REFUNDS 

All persons should be entitled to return ATVs to the manufacturers for refunds 
Refunds sho-Id be avalbulc for an> ih-ec or four-wheeled ATV and not be limited :o ATVs 
which are banned. 

Basis for refunds 

Consumer refunds arc u-arr anted for a number of reasons. Manufacturers failed lo 
disclose the hazards of ATVs and, m fact, affirmatively misrepresented the characteristics 
of ATVs. For example, ATVs were marJceted as recreational vehicles for young children. In 
fact, ATVs pose a parUcuIar hazard to children under 16 who account for nearly half the 
ATV-related deaths. Advertisements show maneuvers of ATVs, such as jumps and riding at 
high speeds on rough terrains In fact, such maneuvers are Inherently dangerous and 
beyond thr ordinary skills of most riders 

Consumer refunds should be provided because they are an Incentive to remove 
ATVs from use With fewer ATVs in use, the number of deaths and injuries will be reduced. 

In addition, consumers who have already purchased an ATV had no notice or Inade- 
quate noUcc of the risk of death and severe Injury posed by ATVs Had they known, many 
consumers may not hive bought them. Once they learn of the dangers, many consumers 
tre probably not likely to use them. Their resale value may well be, and should well be, 
minimal Th e consumer should be allowed to recoup undeserved losses of this kind. 

Furthermore, manufacturers have profited by their unfair and deceptive practices 
In marketing ATVs They should not be permitted to retain profits obtained from a 
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deceived public, and obtained from the sale of inherently dangerous products. 

Ptst recall programs 

Recent recalls for repair or refund of consumer products have been instituted on 
the basis of far fewer than the 900 deaths and 330,000 injuries related to ATVs. Examples 
are noted in the 40th Report by the Committee on Government Operations. July 16, 1986, 
(House Report 99-678) on ATV use. In 1978, the Ford Pinto was recalled after 61 deaths, 
following a determination by the National Highway Traffic Safety Administration that the 
vehicle was unsafe because the fuel tank could explode v^en hit from the rear. About 1.4 
miilion Pintos had been marketed. 

In 1977, CPSC declared a ban and recall of TRIS-treated apparel and fabric for 
children's sleepware.TRIS,a chemical fire-retardant, had been linked as, though not con* 
clusively proven to be, carcinogenic and mutagenic to humans. 

In 1980,Proctor & Gamble Company voluntarily withdrew Its Rely brand tampons. 
The Center for Disease Control had reported that a study of 50 women showed an associa* 
tion between tisage of the tampon and toxic shock syndrome (TSS), a life-threatening ill- 
ness. Twenty-five deaths sine: 1 975 had been attributed to TSS 

Autboritjfor recall tad refund 

Under the Consumer Produa Safety Aa (CPSA), the CPSC has the direa authority 
to obtain refunds of the purchase price of a product The CPSC lawsuit is brought pursuant 
toSeaion 12 of the CPSA on the grounds that ATVs are an ''imminently hazardous consu- 
mer produa** — one v^ich **presents imminent and unreasonable risk of death, serious ill- 
ness, or severe personal injury,** In such a case, CPSC may seek, among other things, an 
order of a refund fora product In its complaint, CPSC did seek a consumer refund for all 
three-wheeled ATVs and all adult-sized four-wheeled ATVs purchased for use by children 
under 1 6 years of age. 
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However, there is no consumer refund provision in the federal settlement The set- 
tlement entitles only dealers to scU-back new three-wheeled ATVs to the manufacturers. 

Obviously, consumers should also be enUtled to a refund for three-wheeled ATVs 
Furthermore, consumers also bought four-wheeled ATVs under false reprcscnuUons and 
without notice of the hazards. Therefore, consumers should be entitled to refunds for four- 
wheeled ATVs as well as three- wheeled ATVs, 

4. PERFORMANCE STANDARDS 

A mandatory consumer product safety sUndard consisting of performance require- 
ments for ATVs must be developed. The performance standard must be one which results in 
changes in design of currently or previously manufaaured ATVs and must address the fol- 
lowing vehicle characteristics: 

• lateral suibility 

• longitudinal stability 

• transient performance 

• braking performance 

• suspension performance 

• speed capability 

The Task Forces concludes that an ATV mandatory performance sundard should be 
developed and implemented within one year. 

Analysis of Decree 

The Decree includes a declaration that the CPSC has already commenced its 
rulemaking process for the establishment of a mandatory standard. It also provides that the 
ATV industry defendants attempt, in good faith, to negotiate an agreement on voluntary 
standards wiihin four months of the court's approval of a final decree. The Decree then 
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specifically permits the rcintroduction of three- wheeled ATVs in the event that those vehi- 
cles meet either the mandatory or voluntary standard, whichever is adopted 

The Task Force notes two major problems with the Decree's provision on standards. 
First, the Decree refers only to ''standards** and not to standards respecting performance 
requirements Based on the CPSA*sdennitIon of a standard, the requirement of this provi- 
sion couid be satisfied if the CPSC adopts a safety sUndard which requires ATVs to be 
marked with or accompanied by certain warnings or instruction, but does not include per- 
formance requirements. 15 U5.C §2056(a). Second, the settlement does not speciTtcally 
declare that a mandatory standard (performance or other) will be promulgated by the 
CPSC if the parties fail to reach agreement on a voluntary standard four months from the 
date of the final decree. ThusJt appears that if tne parties do not reach agreement, there 
may possibly be no adoption of any standard by the CPSC, notwithstanding the fact that It 
may have commenced the rulemaking process. 

RecommeBdatloo For Actios Os a PerformsBCt Stf adird 

Because the states may be bound to accept any performance standard promulgated 
by the federal government* the Task Force believes that it is critical for the sutes to partici- 
pate in the developtnent of that standard. 

The CPSC has already surted work on an ATV performance sundard.1t has met and 
corresponded with representatives from the ATV industry. Under the Decree, the CPSC is 
required to furnish the Industry defendants with a draft of a standard. The Task Force sup- 
ports participation by the Attorneys General in the CPSC performance standard setting 
process. 

The Task Force also supports development of a mandatory performance standard by 
the VS. Congress. In the event that legislation is sponsored concerning an ATV perfor- 
mance standard. NA AG should designate Attorneys General to testify either m support of 
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or opposition to the performance requirements proposed, depending on the nature of the 
standard 

In the event that the CPSC and Congress fail to adopt a standard, the Task Force also 
supports individual state adoption of legislation which includes a mandatory performance 
standard. Our analysis of the CPSA indicates that once the CPSC has adopted a sundard. 
however, individual $utes may be precluded from doing so under ths Act's preemption pro- 
vision, 1 5 §2075, unless the sute standard adopted is identical to that of the CPSC 

5. ADVERTISING 

From the outset, the industry has advertised and marketed ATVs as all terrain vehi- 
cles, showing riders of all ages performing daring feats in apparent perfect safety. The Task 
Force believes that the advertising campaigns of the various manufacturers have falsciy 
represented the characteristics of ATVs, with the direct result that misinformed consumers 
have bought ATVs by the hundreds of thousands, believing them to be a safe, reliable, and 
ftin method of transportation. 

ATVs are not safe. They are not reliable. They are not "fun" toys They are in fact 
Inherently dangerous vehicles which uke a great deal of skill and knowledge to ride, and 
which can kill and maim even the most experienced rider. 

Accordingly, the Task Force concludes that the advertising of these machines must 
be substantially changed to ensure that no one who biiys or rides an ATV is deceived into 

believing that ATVs are anything other than dangerous machines to* be ridden only at the 

t 

risk of serious ^'^jury or death. The Task Force si^ports the Decree^ provisions that the 
Industry develop ATV advertising guidelines and engage in a correct} i^e advertising cam- 
paign to alert consumers to the skills needed for, and the potential hazards and risks associ- 
ated with, ATV riding. We recommend the following: 
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ATY Advertising Guidenoes 

The guidelines contemplated by the Decree are intended for future ATV image 
advertising. Image advertising includes the types of terrain on which ATVs are ridden, 
speeds at which they should be driven, ATV stability, need for training, and appropriate 
ages of riders. There musi be ample opportunity for comment by the states, the federal 
government,consumer and safety groups, rider groups, and other interested parties 

The following basic precepts should be adopted for ATV advertising: 

• NO riding which requires expert skills 

• NO person should be under l6ye3rsof age. 

• NO representation that an ATV is easy to operate. 

• NO aggressive recreational behavior. 

• NO risk-related performance, such as driving in water, wheels leaving the ground, 
or any other stunL 

• NO claim that an ATV is usable on all terrains 

• SHOW all protective equipment required by law or recommended by the industry 
(such as helmets, eye protection, gloves, boots, and heavy clothing). 

A warning of the risks of ATV use should be immediatt., icluded in all advertise- 
ments The warning must be meaningful, subsuntial, clear and conspicuous This will vary 
by advertising medium At a minimum, all broadcast commercbis should contain a warning 
such as that used In the ATV Safety Alert contained in the Decree: 

"An ATV is not a toy and may be dangerous to operate." 

This statement, or a similar one, should be made in every commercial. It should not be con- 
tained only In a super which Is visible for just a few seconds 
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Print advertisements should contain that language, as well as considerably more 
detailed warnings Print lends itself to more detailed information about the risks of ATVs, 
and that opportunity must be taken. 

Corrective Advertisint 

The Decree provides that the industry must develop a corrective advertising cam- 
paign addressing the potential hazards and risks associated with ATVs. Presumably, this is 
in recognition of the fact that past advertising has deceptively promoted ATVs as safe. 

Corrective advertising must tell consumers unqualifiedly that an ATV is a dangerous 
machine. 

The warnings contained in the ATV Safety Alert are a good starting point These, or 
stronger statements must be emphasized in such a campaign. 

Care must be taken to ensure that this corrective advertising campaign does not 
become a puff piece for the industry or for ATVs. The sole message should be the potential 
risksand hazards of ATVs. 

6. WARNING & NOTICES AT POINT OF SALE 

In the opinion of the Task Force, all consumers must be adequately warned of the 
serious risk of death and injury associated with ATV use, prior to any purchase of an ATV. 
At a minimum, these warnings and notices should be made through the use of labels, hang- 
ing tags and owner manuals. Further, the language used in these warnings must be much 
stronger than that employed in the past by the Industry. The scope of these warnings and 
notices should be as follows: 

Warning labels 

The Task Force endorses the langungc of the Decree requiring the industry to 
develop safety warning labels. Additionally, the Task Force believes the languagr 
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regarding formal* location, durability, and readability of th? labcIs is acceptable. However, 
the Task For'-*: is extremely concerned over the exact language used in the labels. For 
example, we believe ail labels should be captioned with an insignia such as the skull and 
crossbones. The skull and crossbones is universal and easily understood In addition, that 
insignia had been previously used on ATVs by at least one company that had been in the 
business of leasing them to the genera! public The labels must also contain the detailed 
warninjs set forth in the Decree. It must be stressed, however, that in order for these warn- 
ing labels to be effective, they must, in no uncertain terms, inform potential consumers that 
ATVs are an extremely dangerous vehicle requiring special riding skills, which, if not fol- 
lowed, could likely lead to severe injury or death. 

Hans tats 

The Task Force believes that the language in the Decree requiring the industry to dis- 
t-ibutc vehicle bang lags for all ATVs Is another adequate method, when combined vith 
other methods, of warning consumers of the hazards associated with ATV use. However, 
the hang tags used by the industry in the past have been wholly inadequate because they 
failed to adequately warn consumers of the risks associated with ATV use. To be effective, 
the hang tags must contain all the warnings set forth on the vehicle warning labels and con- 
sumer verification form. Again, we suggest that a skull and crossbone insignia be used on 
all hang tags. Furthermore, the hang tags should be attached with some sort of material 
which must be cut off prior to removal, as opposed to the strings used in the past by the 
Industry. 

Owner*s manual 

As in the case with hang tags, notices and warnings contained in the owner*s manuals 
for ATVs have Tailed to warn consumers adequately of the risks and dangers associated 
with ATV use. The warnings ^t forth in the Decree are 2 step in the right directioa How- 
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ever, the kev to any warning is tlie use of appropr le language. The language cannot be 
nearly as soft as the industry has used in the past, but should effectively alert and cautio. 
the consumers as to the dangers and hazards associated with ATV use. 

In addition to the warnings already required by the preliminary injunaion, the 
owncr*s manual must also include warnings regarding the following: 

• minimum age of 16 

• prohibition against double riding 

• prohibition against excessive speeds 

• prohibition against aggressive recreational use including doing any wheehes. 
Jumps or other stunts 

• prohibition against operating an ATV without talcing an approved safety course 

• prohibition against use of drugs or alcohol while driving an ATV 

• prohibition against using the ATV on roads and other paved surfaces 

• prohibition against using an ATV without adequate safety equipment 

• disclosing that failure to follow all warnings and notices contained In the owner*s 
manual can cause the ATV to roll over and/or lead to death or serious bodily 
injury 

The Taslc Force recognizes that there is a limit to the number of warnings that may 
be Included on labels and hanging tags. However, this does not apply to owner*s manuals 
because they allow for detailed descriptions and explanations. Hence, not only should the 
owner*s manuals list the various warnings and notices, they should in detail, discuss both 
why the warning exists In the first plac<: and what the consequences are for failing to follow 
the particular warnings or notices. 

7. SAFETY VERIFICATION FORM 

The Taslc Force concludes that the safety verification fo.m mandated by the Decree 
is seriously flawed As part of the Decree, manufacturers are required to obtain signatures 
of ATV purchasers on an ATV safety verification form. The form warns customers about 
certain dangers faced by users of ATVs. 

The major probiemswith the safety verification form are: 
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1) The major effcrt of the safety vcnfjcalion form may be to allow manufacturers to 
avoid liability for sale of a defertive product The D:cree and the form itself should include 
a stipulation that the customer's signature on the safety vcrincatlon form or proof that the 
salesperson explained the verification materia! does not constitute a waiver of liability or 
evidence of comparativr negligence or assumption of the risk of death or injury. 

2) There is no agreement as to when the safety verification form is read to the pur- 
chaser. It would not appear to be a violation of the Decree if the manufacturers ask the 
dealers to supply this information after the purchase has been completed. The information 
should be read to potential consumers prior to any consumers' commitment to purchase. 
The warnings should be given before the commitment and the consumer should be advised 
to read and ih ink about the warnings and the dangers of ATV use before deciding whether 
or not to purchase the ATV, It should be provided to the consumer at the time the consu- 
mer expresses an interest in purchasing the ATV. 

3) The form does not give sufficient information. If the form is tc be used, it should 
be more complete. The significant warnings the settlement requires the manufacturers to 
supply to previous purchasers should be included in the safety verification form provided 
to prospective purchasers. The warnings to previous purchasers include valuable numerical 
death and disability information and warnings about potential paralyzing injury. Specifi- 
cs y, manufacturers are required to state that 

• Over 90C people, including many children, have died in accidents associated with 
ATVs since 1982, 

• Many people have become severely paralyzed or suffered severe internal injuries 
asa result of accidents associated with ATVs. 

• Thousands of people have been treated in hospital emergency rooms every month 
for injuries received while riding an ATV, 

The warnings to prospective purchasers do not contain these fdCts. 
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The form now required does not give sufficient use information to consumers; for 
example, the form instructs the pu. ;hascr not to drive an ATV at excessive speeds. That 
term is not d';rined.Mosl ATVs do not even have speedometers. G)nsumers are not likely to 
be influenced by this statement since no product should be driven at excessive speeds The 
purchaser should be informed that ATVs are dangerous at any speed and that the danger 
Increases with increased speed. 

4) The most glaring deficiency on the form as it is now, is its failure adequately to 
advise consumers that adherence to al! of the warnings will not eliminate the risk of death 
and injury associated with ATV use. 



The Task Force recommends that any state legislation should include at least the fol* 
lowing requirements: 

LSet age limits on operators, prohibiting use by children under 16 years of age (pos- 
stbly with a limited exception for agricultural use); 

2. Require all ATV riders to complete a mandatory rider safety and training program 
prior to operation of an ATV. States may wish to refrain from mandating any specifics of 
a training program until there has been an opportunity to examine the effectiveness of the 
training program requirement contained in the Decree. In any event, the Task Force 
believes the training program set forth in the Decree should be free and available to anyone 
who has purchased an ATV in ihc oast; 

3. Impose operational requirements on operators sucU as use of helmets and other 
protective gear and prohibitions on carrying of passengers; 

4. Require operators to obtain liab iity Insurance; and 

5. Require operators, manufacturers and dealers to register all ATVs 



STATE LEGISLATIVE INIHATIVES 
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9. FEDERAL LEGISLATIVE INITIATIVES 

There are at least two bills pending In the U5. Congress addressing ATVs. As a result 
of the federal settlement, it 1$ very likely that additional legislation will be Introduced In 
upcoming months The Tasic Force urges your support of Congressional initiatives, con- 
current with state jurisdiaion. that will aid in the achievement of the recommendations 
contained In thisieport 
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Recommendations of the National Association of Attorneys 
General's Task Force Studying All-Terrain Vehicles 



• Ban the sale of three-wheeled ATVs. 

The task force finds ihat cuireoi thrcc-whcelcd ATVs have design defects render them [mminenily 
and unreasonably hazardous consumer products/ task force numbers wrott in their repon. "Accordingly, 
the task force reconuncnds an usnediaie ban on the sale of all three-wheeled ATVs." 

• Ban the sale of adult-sized three- and four-wheeled ATVs to children under 
16 and ban the sale of all child-sized ATVs. 

The task force concludes that children arc not able (to adequately) handle ATVs." the repon staies. 
"Childrcn under 16 cannot opcme '•ars in most stales^ and there is no reason they should be operating ATVs, 
ATVs are not toys. They are vehicles that in inexperienced and immature hands produce death and catas- 
trophic injury." 

• Provide refunds to consumers who purchased any three- and four-wheeled 
ATVs- 

"Manufacturcrs have profited by thcu" unfair and deceptive practices in marketing ATVs," the repon stares. 
They should not be permitted retain profits obtained from a deceived public and obtamed from the sale of 
inheready dangerous products." 

• Develop a mandatory consumer product safety standard consisting of 
performance requirements for ATVs. 

The perfonnance standard mssi be one which results in changes in design of currendy or previously 
manufactured ATVs," the repoct suics. "An ATV mandatory performance standard should be developed and 
impleniented within one year." 

• Change the advertisiAg of ATVs. 

"At a minunum, all broadcast cammemals should contain a warning such as ... 'An ATV is not a toy and 
may be dangerous to operate', "the repon states. "Pnni advenising should contain that language. The decree 
provides that the mdusiry must lieve lop a corrccnve advenising campaign . correcnve advenising must ic^l 
consumers unquabfledly that an ATV s a dangerous machine." 
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• Place warning labels on all ATVs and in the owner s handbook. 
"Wc believe ail labels should be captioned wiih an insignia such as ihe skuU and crossbones." the rcpon 
states. "AU consumcn must be adequately v.vr.ed of the serious risk of death and injury associated with 
ATV use.- 



• Require manufacturers to adopt more detailed safety verification forms that 
warn consumers of the dangers of ATVs. 

" V'c nrs: s*^*"'^S (icfxirncy on the fc^m as jj is row " ih^ rrrpor! i'-ues. "i> »s fa.:.:? ty aJtquaisI) -d\5sc 
H corsun.cr; Ait adherence to all o.*" J--c wanungs wJl nc: c:.r. indic the ."Uk of d«:L*^ i'-d ijuy as50c:...fd *rJi 
Al^usc." 



• Urge state lawmakers to adopt more stringent ATV regulations, 

"Any s'^te legislaaon." the report suics." should include ... age bi.iits on operators, prohibit the use by 
chudren under 16. require all ATV riders lo complete ir^»cuuory nder safety and :rain..ig progrucs . . . arKl 
require operators to obtain Uability insurance." 



• Support Congressional legislation that caJIs for more stringent ATV 
regulations. 

There arc at least two bills pending in the US. Cbngress addressing ATVs." the repon states. The task 
tbice urges your support of Congressional inioativcs. concurrent wiih state jurisdicuon, dut will aid in the 
achtevenient of the recoirjnenda&ons contained in this rcpon." 
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Mr. Barnard. Jim, would you like to identify your associate 
there this morning? 

STATEMENT OF JAMES SHANNON, ATTORNEY GENERAL, STATE 
OF MASSACHUSETTS, ACCOMPANIED BY SUSAN ROBERTS, AS- 
SISTANT ATTORNEY GENERAL 

Mr. Shannon. I am joined here by Assistant Attorney General 
Susan Roberts from Massachusetts, who has played not only a role 
in Massachusetts, but also has worked with the National Associa- 
tion of Attorneys Greneral on this very important issue. 

Mr. Chairman, thank you very much. Members of the committee, 
I thank you, on my behalf and on behalf of my colleague, Mr. 
Abrams. As you pointed out, Mr. Chairman, he has been appointed 
special prosecutor in a very significant, vicious attack, racisdly mo- 
tivated, in the State of New York, and had to be there today to 
tend to his responsibilities as special prosecutor. 

I wanted to thank you for the opportunity to testify about a seri- 
ous consumer safety issue that desei-ves your attention— I know it 
has had your attention for the last several years — the millions of 
all-terrain vehicles, or ATV's, in use across the country. 

I, and many other attorneys general have been alarmed by the 
injuries and fatalities linked to ATV's. The manufacturers tell us 
that the vehicles are safe, it is the drivers who are reckless or un- 
trained. But we see a different story. 

In Massachusetts, there have been 17 ATV-related deaths. Five 
of those riders were children; two were only 6 years old. 

The Consumer Product Safety Commission has taken an impor- 
tant first step through its consent decree with the ATV manufac- 
turers. The problem is that the Commission views this as a solu- 
tion. I and the National Association of Attorneys General view it 
as only a beginning. The agreement contains some safety promot- 
ing provisions, but does not provide consumers with the level of 
protection that they need. 

The decree presumes that careful, experienced riders can avoid 
injury. This is simply inaccurate. I know of a young man in Massa- 
chusetts, a man in his twenties, who was thrown from his ATV and 
today is paralyzed. 

Bill Ledger was an experienced motorcycle rider who chose to 
buy a four-wheel ATV because he believed them to be safer than 
the three-wheel veuicles. Bill did more than follow the rules. He 
wore a helmet, boots, a kidney belt, and he did his riding on the 
marked ATV trails that criss-cross the middle part of Massachu- 
setts. 

But 3 months after getting the ATV, his vehicle hit a series of 
small bumps which caused it to sway and finally flip on top of him. 
Bill is struggling to walk again today, a Btruggle brought on by in- 
herent safety defects, not, as the manufacturers would have us be- 
lieve, because of rider misuse. 

Bill Ledger received no safety warnings from the dealer and no 
driving tips. In fact. Bill told me that after writing a check for hi& 
four-wheeler, the salesman smiled, handed him the keys and said, 
"Have a ball.'' 



ERLC 



8S 



85 



Yet, under the decree, the manufacturers will cease sales only of 
three-wheel ATV's. Current owners of three-wheel ATV's are of- 
fered no incentive to stop riding their vehicles since the decree 
does not provide them with the opportunity to obtain a refund. 

The unsafe four-wheel vehicles will continue to be sold. Accord- 
ing to the decree, the industry has agreed to negotiate with the 
Commission about a performance standard for the four-wheel vehi- 
cles; but sales will continue without the standard. 

These gaps in the agreement mean that consumers are still vul- 
nerable. Care and experience is no substitute for basic vehicle 
safety and stability. ATV's are not safe and the decree does not re- 
quire them to be. ATV's do not have adequate suspension systems 
or an effective rear^heel differential to provide needed stability. 
Other poor design choices have created a defective, lethal machine 
which millions of riders take to the backroads every weekend. 

The manufacturers proudly advertise ATVs as rider-sensitive. In 
reality, these vehicles often fail to properly respond to the opera- 
tor. It is simply not a coincidence that many ATV rider injuries 
and deaths are noted in hospitals as, and I quote, "an inability to 
avoid an object." 

What makes ATV's so frightening and dangerous is that they 
appear to be safe. These stable looking, solid vehicles resting on 
three or four oversized tires have undoubtedly deceived consumers 
into believing that ATV's are a safe alternative to other recreation- 
al vehicles. In fact, many consimiers have purchased ATV's for 
their children, making a false assumption that they are safer than 
two-wheel dirt or trail bikes. 

Unquestionably, the decree will be of some help in reducing 
ATV-related injuries and deaths, but it is woefully inadequate. We 
need to do much more. We must take greater steps to ensure con- 
sumers' safety. We must suspend the sale of all three- and four- 
wheeled ATV s until manufacturers can demonstrate a marked im- 
provement in safety and stability. 

We must insist that manufacturers institute a meaningful per- 
formance standard on which they can be judged and, ultimately, 
held accountable. Finally, we must institute a recall program to en- 
courage consumers to return these vehicles. 

Warnings, labels ard changes in the owners' manuals will not 
make ATV's safe. These requirements will not rid us of their con- 
tinued hazardous operation. The vehicles must be redesigned if 
riders are to be protected from serious harm. We must make ef- 
forts to remove them from our backroads. 

In the last 5 years, 900 people have died and 335,000 have been 
injured in ATV-related accidents. Nearly half of those deaths have 
been children. I would remind all of us that the Pinto was recalled 
after 61 deaths, and the Dalkoi. Shield after only 20 deaths. 

I would like to add, Mr. Craig, and I agree with you completely, 
that the States have a very important role to play here. I wouldn't 
come here today looking for an answer to this problem if I weren't 
already working with my State legislature. 

But I think we have to recognize that this problem goes beyond 
licensure and relation at the State level. We have an inherently 
defective product here, and the only way that we are going to be 
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able to offer the consumers, young and old, of this country the kind 
of protection they deserve is to take action here in Washington. 
Thank you. 

[The prepared statement of Mr. Shannon follows:] 
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Mr. Chairman and members of the Subcommittee/ thanh you for 
the opportunity to testify about a serious consumer safety 
issue that deserves your attention — the millions of all 
terrain vehicles or ATVs in use across the country. 

I and many other Attorneys General have been alarmea by the 
injuries and fatalities linked to ATVs. The manufacturers tell 
us that the vehicles are safe; it*s the drivers who are 
reckless or untrained. But, we see a different story. 

In Massachusetts, there have been twelve ATV-related 
deaths. Five of those riders were children; two were only six 
years old. 

The Consumer Product Safety Commission has taken an 
important first step through its consent decree with the ATV 
manufacturers. The problem is that the Commission views this 
as a solution. I and the National Association of Attorneys 
General view it as only a beginning. The agreement contains 
some safety promoting provisions, but does not provide 
consumers with the level of protection that they need. 
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The decree presumes that careful, experienced riders can 
avoid injury . This is simply inaccurate, I know of a young 
man in Massachusetts, for example, who was thrown from his ATV 
and today, is paralyzed. 

Bill Ledger was an experienced motorcycle rider who chose 
to buy a four wheel ATV because he believed them to be safer 
than the three wheel vehicles. Bill did more than follow the 
rules. He wore a helmet, boots, a kidney belt, and he did his 
riding on the marked ATV trails that criss-cross the middle 
part of Massachusetts. But three months after getting the ATV, 
his vehicle hit a series of small bumps which caused it to sway 
and finally flip on top of him. Bill is struggling to walk 
again today — a struggle brought on by inherent safety 
defects, not, as the manufacturers would have us believe, 
because of rider misuse. 

Bill Ledger received no safety warnings from the dealer ami 
no driving tips. In fact. Bill told me that after writing a 
check for his four wheeler, the salesman smiled, handed him the 
keys and said, "Have a ball." 
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Yet, under the decree, the manufacturers will cease sales 
only of 3-wheel ATVs . Current owners of 3-wheel ATVs are 
offered no incentive to stop riding their vehicles since the 
decree does not provide them with the opportunity to obtain a 
refund • 

The unsafe 4-wheel vehicles will continue to be sold. 
According to the decree, the industry has agreed to negotiate 
with the Commission about a performance stanaard for the 
4-wheel vehicles; but sales will continue without the standard. 

These gaps in the agreement mean that consumers are still 
vulnerable. Care and experience is no substitute for basic 
vehicle safety and stability. ATVs are not safe and the decree 
does not require them to be. ATVs do not have adequate 
suspension systems or an effective rear-wheel differential to 
provide needed stability. Other poor design choices have 
created a defective, lethal machine which millions of riders 
take to the backroads every weekend. 

The manufacturers proudly aavertise ATVs as rider 
sensitive. In reality, these vehicles often fail to properly 
respond to the operator, it is simply not a coincidence that 
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many atv rider injuries and deaths are noted in hospitals as — 
quote — an inability to avoid an object. 

V.hdt makes ATVs f li^jhteriing and ddr.gcrouc is that they 
aopear to be safe. These stable-looking, solid vehicles 
resting on 3 or 4 oversiZ3d tires have unaoubtedly deceived 
consumers into believi. g tnat AIVs ate a safe alternative to 
other recreational vehicles. In fact, many consumers have 
purchased AT\s for their children, making a false assumption 
that they are safer than 2-wheel dirt or trail bikes. 

Unquestionably / the decree will be of some help in reducing 
ATV-related injuries and deaths, but it is woefully 
inadequate. We need to do much more. We must take greater 
steps to ensure consumers* safety* We must suspend the sale of 
all 3- and 4-wheeled ATVs until manufacturers can demonstrate a 
marked improvement in safety and stability* We mujt insist 
that manufacturers institute a meaningful performance standard 
on which they can be judged, and ultimately, held accountable* 
Finally, we must institute a recall program to encourage 
consumers to return these vehicles* 
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Warnings, labels and changes in the owners' manuals will 
not make ATVs safe. These requirements will not rid us of 
their continued hazardous operation. The vehicles must be 
redesigned if riders are to be protected from serious harm. We 
must make efforts to remove them from our back roads. 

In the last five years, 900 people have died and 335/000 
have been injured in ATV related acciaents. Nearly half of 
those deaths have been children. X would remind all of us that 
the Pinto was recalled after 60 deaths and the Dalkon Shield 
after only 20 deaths. 

I urge the Congress to ban ATVs and order their recall 
until such time as they can be made safe. 
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Mr. Barnard. Mr. Shannon, I want to first of all commend you 
and the fine work that has been done by the National Association 
of Attorneys General, that task force, and the young lady here 
today representing them. Your report is comprehensive, and it sup- 
ports those of us who have expressed concerns about the Consumer 
Product Safety Commission settlement, inasmuch as it is inad- 
equate and doesn't do the job. ^ , ^ j *u * 

The Attorneys General Association Task Force report finds that 
the safety verification form mandated by the decree is seriously 
flawed, and you give several reasons. You also have several sugges- 
tions including that the form should state that it does not consti- 
tute a waiver of liability. 

Now, this is an excellent suggestion, and the report contains sev- 
eral suggestions which must be incorporated in the final decree. 
Does the National Association of Attorneys General intend to in- 
tervene to provide the court with these suggestions if there is a 
public hearing on this matter? 

Mr Shannon. We are, of course, discussing that now, but 1 am 
sure that in any proceedings concerning ATV's, whether it be for 
the Commission or in court, there will be some participation by the 
National Association of Attorneys General, either by way of filing 
a brief or intervening in the process itself. 

Mr. Barnard. Thank you. 

Mr. Craig. Thank you very much, Mr. Chairman. 

Mr. Shannon, thank you for your testimony. A couple of ques- 
tions of curiosity. One of the things that I have never been able to 
sort out in my mind with those who advocate a ban and a total 
recall, it appears that there are well over 1.5 million of these pri- 
marily three-wheelers on the market, and we know that 70 to «u 
percent of those who own them like them and don t want to give 

^^How would this country— and you are a man of the law and have 
worked in these areas— how would this country go about getting 
them back? Would they send marshals, out to retrieve these? 

Mr. Shannon. Not at all. The problem with the decree as we see 
it. the National Association of Attorneys General sees it 

Mr. Craig. I said if, if there was a ban and absolute recall of all 
vehicles 

Mr Shannon. What I would like to see is a ban on future sales 
of ATV's, with a refund program, so people can return the ones 
that they have. There are people who have bought ATV s who will 
say "I don't care how dangerous my ATV is. I am going to contin- 
ue using it anyway, and I don't think it really is dangerous, and 1 
am not going to return it." , i_ , j u * i 

I am not suggesting at all that any action should be taken 
against those consumers. I think, however, that people who have 
gone out and spent a considerable amount of money, believing 
these were perfectly safe vehicles, should have an opportunity to 
return those vehicles and get a refund. They should be notified 
that there are dangers to those vehicles, and told that they prob- 
ably should return them. ^ . . . 

Now if they decide not to return them, then at that point, is up 
to them, as far as I am concerned. But I think the fact of the 
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matter is, we have millions of vehicles out there and inspite of ev- 
erything we do and all these television cameras here, there are 
many people who still won't know they are dangerous. They are 
going to think they are toys and they are safe. 
We have to protect them. 

Mr. Pi^Ain That h^^lp? to anpwer ^'^ h^oau?p ^ *h-»i3-V^ M^-t 
U)IKin«r ahoul ban of futurp saJpsY 
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Mr. Craig. One of the stat^mienls nnidt T ; []•:, n^^rl *h..t • 
guess has me a bit concerned is thar you talk ah.ul ^ ^ ' yrrer: 
flaw in the machine and that it is inherently unstable. It ^ inter- 
esting to note, because for those of us who have ridden them, we 
know they are uniquely different from a two-wheeled motorcycle or 
a four-wheeler ATV. 

That we know, and the moment you get on one, you sense that 
uniqueness if you have ever ridden a motorized vehicle, but to say 
they are flawed is an interesting statement, because we just have 
concluded a 67-day trial in California in which that was the point 
of argument. And the jury said, "huh-uh" "no buy it" "wrong con- 
clusion." 

Honda won in this instance. Now, it is interesting that that still 
remains the argument. I am sure it will, but it appears that the 
manufacturers are able to take their facts to a jury and say, here 
they are, you judge. And courts have just judged in California and 
said, no, that that is not the case. There may be other problems, 
but to say that there is a negligence in the design or that they in- 
herently are flawed is not the argument that will win. 

Mr. Shannon. Well, Mr. Craig, I am not familiar with the par- 
ticular trial in California, but if I could, I would just like to tell you 
how we get into this and why I am personally involved with this. 

It is because it was brought to our attention that there were a 
large number of deaths and serious injuries with these vehicles in 
Massachusetts. We don't jump to the conclusion that the problem 
IS with the vehicle. 

We begin to ask the question, why is this occurring. We got ex- 
perts in to advise us on it, and we shared information with the 
other attorneys general and have been working on this issue for 
some considerable length of time. There was a considerable consen- 
sus of opinion that there are inherent flaws in the design of these 
materials, that the suspension systems, the center of gravity 

Mr. Craig. I know all about that. I am a rider of them. 

Mr. Shannon. I understand that. All of those things make them 
inherently defective products. That is where the argument comes 
from. The question is, does the totality of the design of ATV's rise 
to the level where we can say that they are inherently defective 
products? 

I would say that that is the case, that there is no amount of 
warning or training that you can give to people that would provide 
them with an adequate amount of protection against this product. 
That is where I think we disagree. 
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Mr. Craig. Well, the case has just been decided in California in 
the last few days, so you will be hearing about it. It will be on the 
record. But that is where we have to disagree, and thank goodness 
I have got the courts and juries to back me up. 

I have looked at the expert testimony. 

Mr. Barnard. Is that the law of the land? 

Mr. Craig. No. I am not an attorney. I take the advice of them. 

Mr. Shannon. Without knowing the facts, I can find several 
good plaintiffs attorneys in Massachusetts who would be willing to 
take that case before a Massachusetts jury. 

Mr. Craig. I am sure they would like to, because there would be 
venr big bucks involved. 

Thank you. 

Mr. Barnard. Who has those bucks? It is not the consumer. 
Mr. Shannon. It is not the attorneys general, either, Mr. Chair- 

"^Mr. Barnard. Thank you very much for being with us. Your tes- 
timony has been very helpful. We appreciate the work of the Na- 
tional Association of Attorneys General in this regard. 
Mr. Shannon. Thank you, Mr. Chairman. , . , ^ „ 

Mr. Barnard. Our next panel of witnesses will include Hon. 
David Pittle, former Commissioner, Consumer Product Safety Com- 
mission, presently technical director. Consumer Reports. Mr. Pittle 
will take his place at the table. And the Honorable Stuart M. Stat- 
ler, former Commissioner of the Consumer Product Safety Commis- 
sion, who is now vice president of A. T. Kearney, Inc. 

Gentlemen, we welcome you to the hearing, and we appreciate 
very much the cooperation in coming and offering testimony in 
what we think are very important hearings in view of the pending 
date of February 13, when the settlement is going to be adjudicat- 
ed 

With that, we will hear from Mr. Pittle first and hear from Mr. 
Statler after that. 

STATEMENT OF DAVID PITTLE, FORMER COMMISSIONER, CON- 
SUMER PRODUCT SAFETY COMMISSION, PRESENTLY TECHNI- 
CAL DIRECTOR, CONSUMER REPORTS 

Mr. Pittle. Thank you, Mr. Chairman. I appreciate the op^rtu- 
nity to appear before you this morning to discuss the CPSC s pre- 
liminary settlement of its action involving all-terrain vehicles. It is 
vital for the proper functioning of a Federal regulatory agency that 
such oversight hearings be held when important public policies are 
being considered. . 

In the interest of time, I will focus my remarks primarily on the 
settlement itself. But I v/ould like to begin with a general comment 
about regulatory decisionmaking. I served as a CPSC Commissioner 
for 9 years, under four different Presidents. During that time, the 
agency was confronted with hundreds of product safety problems, 
all of which required some kind of decision by the Commissioners. 

In considering whether to ban, set a product safety standard, 
order a recall, warn the public, educate the public or do nothing, 
the Commission always had to weigh a staggering amount of tech- 
nical, economic, legal and injury data against what each Commis- 
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sioner thought was the appropriate Federal response as mandated 
by the CPSA. 

Having been through numerous situations as complex as the 
ATV case, my tendency is to give the agency decisionmaker some 
benefit of the doubt. Mter all, from v/here I stand today, I cannot 
assess all the complications and tradeoffs that generally occur. 

But somehovy I am not surprised by the current state of affairs, 
especially in light of some of the public statements made by the 
Commission's Chairman, Terrence Scanlon. For example, I v^rould 
like to quote from one of his speeches: 

For better or for worse, data is the basis upon which regulatory decisions are 
made, not just at the CPSC but at most of the other regulatory agencies as well. If 
the facts and figures are solid— and by that I mean accurate, complete and timely- 
then the prospects for an equitable regulatory decision are enhanced. But, if the 
data is inaccurate, unrepresentative or misleading, then the potential for mischief is 
compounded. 

I couldn't agree more with Mr. Scanlon. I believe Mr. Craig will, 
as well. 

But he goes on later to give specifics: 

First of all, we need to look at personal behavior as it relates to an accident, not 
just at the fact a consumer product was involved. If, for instance, someone picks up 
a lawnmower and uses it to trim their hedge, cutting off several fingers in the proc- 
ess, that can hardly be considered the fp'tTt cf the lawnmower, or of the manufac- 
turer who produced it. Likewise, if somebody is so drunk that he or she falls off an 
ATV and smothers in the sand, that shouldn't be counted against the all-terrain ve- 
hicles, at least not to my way of thinking. 

Since I have been searching without success for more than 17 
years to find a single documented case of someone being injured 
using a lawnmower to trim hedges, I have asked Mr. Scanlon sever- 
al times for the specific c^^ he was referring to. I even offered to 
buy him dinner at any restaurant in this town if he showed me the 
case. 

He assured me that he was aware of such a case, but to date no 
information has arrived. Mr. Chairman, perhaps you can help me 
out and when he comes up here as a witness, you might ask him 
for a cite. 

As I said, I agree with Mr. Scanlon that data should be accurate 
and representative — otherwise mischief can take root. 

Frankly, I worry when the country's leading product safety offi- 
cial has an apparent predisposition to blame consumers' injuries on 
stupid behavior. It is a disservice to the millions of consumers who 
were injured or killed while using products in predictable ways. 

Looking further, Mr. Scanlon was the lone dissenter from the 
Commission's decision to seek recall of ATV's. Actually, I wasn't 
surprised by his vote. He is entitled to that. 

But I was stunned by his move in mid-1987 to scatter and disrupt 
the legal staff working on the case. It had the effect of setting the 
whole proceeding on its ear. With the staff leadership in disarray, 
chances for success in obtaining a recall were greatly damaged, and 
led in part to why we are all here today. 

In view of his track record, then, I do not believe Mr. Scanlon 
deserves even the slightest benefit of the doubt. 

I would like now to focus on the settlement. The industry mar- 
keted ATV's vigorously several years ago and aimed their pitch di- 
rectly at young people. Unfortunately, their ads were a smashing 
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success. When the injury data first inc'icated that there was a seri- 
ous problem, the industry resisted corrective action by saying such 
things as the data was flawed, there was no real problem and, be- 
cause of product misuse, it was all the consumer s fault. 

From the Commission's decision in December 1986, it is cleai 
that a majority of the Commissioners came to believe these prod- 
ucts were so dangerous that only a recall would adequately protect 
the millions of current users. . . 

Even from a distance, it seemed clear to me that their decision 
was the correct one, albeit tardy. But looking at the preliminary 
settlement reached after a year s work, they came away empty- 
handed. There is virtually no meaningful protection anywhere m 
the agreement that helps current users— they remain at risk and 
are Ukely to continue suffering the same devastating rate of inju- 
ries and deaths. , , . , , 

Mr. Scanlon and others have argued that the industry vowed a 
prolonged fight over the issue of recall, and that the costs of pursu- 
ing the lawsuit would be large I have no reason to doubt the indus- 
try's determination to resist recalling their products, and that the 
court proceeding would be a long and expensive one. _ 

But given the serious and widespread nature of the risk, this is 
precisely the kind of problem the Commission is charged by Con- 
gress to tackle. No other agent in our society has the public man- 
date and the resources to correct this defect in our marketplace. 

If not CPSC, then who? It is wholly unacceptable for this Com- 
mission to shrink from its responsibility simply because of strong 
resistance from the industry. They should reject the final settle- 
ment and reconsider the merits of the lawsuit. To do otherwise 
leaves millions of consumers at risk holding the bag. 

It is bad enough that a recall provision is absent from the settle- 
ment, but much of what is included is equally troubling. So as to 
avoid seeming like a total cynic, let me first rush to applaud the 
provision that memorializes the passing of the three-wheel models 
from the sales floor. Although the industry had long ago decided to 
cease manufacturing products of this design, stopping the sale of 
products remaining in the chain of distribution, even though a 
small percentage of total sales, is meaningful and should be recog- 
nized as such. . , . . . 

But the rest of the settlement is far from useful in reducing inju- 
ries and deaths in a significant way. The program is addressed pri- 
marily at future owners, not current owners, by, first, offering free 
training courses to users owning the vehicle for 1 year or less and, 
second, obtaining from the purchaser a signed verification that he 
or she fully understands the consequences of not complying with a 
lengthy set of warnings. 

No one can argue that either education programs or warnings 
are the wrong thing for a manufacturer to provide consumers. 
Quite the contrary, it is the prudent thing to do. 

But in the face of an overwhelming amount of injury data, it is 
naive--even irresponsible— to depend on such schemes to reduce 
the risk to any significant extent. Trying to change predictable con- 
sumer behavior to compensate for an inherently hazardous design 
is doomed to fail. And it is not as though the Commission is new to 
this issue. 
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Over the years it has tried several major efforts to reduce death 
and injury by way of consumer education and has not succeeded. I 
offer for inclusion in the record a study conducted by a former col- 
league, Robert S. Adler, and me on precisely this issue. It appears 
in the Yale Journal of Regulation, title of which is "Cajole or Com- 
mand, Our Education Campaigns, an Adequate Substitute for Reg- 
ulation." I don't want to go into the details of it, but it is on this 
point. 

Mr. Barnard. Without objection, we will enter that at the end of 
your testimony. 
Mr. PiTTLE. Thank you. 

I am particularly concerned about including the safety verifica- 
tion provisions into the final agreement. This scheme envisions the 
purchaser reading and signing a comprehensive list of do's and 
don'ts, presumably at the moment prior to the actual purchase. A 
brief look at the list of warnings demonstrates why it will have 
limited effectiveness. 

For example, the purchaser agrees that they must never carry a 
passenger, drive on pavement, lend the ATV to an untrained user, 
drive at excessive speeds, do wheelies and other stunts, and must 
always be extremely careful at turns and on hills, leaves a lot to be 
desired. 

Furthermore, they sign a statement that they understand all of 
the warnings and that failure to obey these warnings could result 
m death or severe bodily injury, is not going to be successful. 

Out in the field there is only one speed on that vehicle for a 14- 
year-old, the top speed. Regardless of whether his or her parents 
sign the sheet of paper saying they wouldn't drive fast. 

While I believe it is a good idea in general to give warnings to 
consumers, I have major misgivings about CPSC, the Federal 
agency involved, accepting this concept as part of its settlement in 
solving a major safety problem. Even if followed explicitly, these 
warnings are inadequate and will fail to bring about a significant 
reduction in the risk. But more importantly, the signed declaration 
will no doubt be used to insulate the manufacturer from liability. 
Having it endorsed by the Federal Government will only enhance 
the manufacturer's protection while providing little to the con- 
sumer. 

In summary, I find the preliminary settlement weak and not 
likely to reduce the serious risk posed by these products. The Com- 
mission's decision to abandon current users without even trying to 
use their authority and resources to obtain a recall is inexcusable. 

If they believe they lack either, they should come before you 
seeking whatever they need to accomplish their mandate that you 
gave them. And under no circumstances should the final agree- 
ment contain anything resembling the safety verification program. 

On a final note, as I read over the safety verification program 
and agreement which is meant to gain commitments from consum- 
ers, I created a slightly different safety verification program that I 
think I wish the Commissioners had read and signed. It is very 
short. 

I understand that I must always recognize CPSC's congressional 
mandate to place consumer safety as our highest priority, limited 
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only by the requirement of the benefits of our actions bear a rea- 
sonable relationship to the costs. , . . j 

I understand that I must always remember that it is easier and 
more effective to change products than it is to change people. 1 un- 
derstand that I must never become fixated on assessing blame but 
rather on problem solving, and I understand that I must never use 
unrepresentative or hypocritical stories and publish statements lest 
they set a public tone that consumers arc stupid oafs whose only 
foolish behavior defies protection. To engage in this practice only 
leads to mischief 

Thank you, Mr. Chairman. 

Mr. Barnard. Thank you very much. I am glad you didn t write 

one up for Congress. , /. t. i i.- 

[The prepared statement and the Yale Journal of Regulation ar- 
ticle follow:] 
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regulatory actions which affect consumer «'elfare. Consumers 
Union's publications carry no advertising and receive no 
commercial support. 
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I appreciate the opportunity to appear before you this 
morning to discuss the CPSC*s preliminary settlement of its 
action involving all-terrain vehicles. It is vital for the 
proper functioning of a federal regulatory agency that such 
oversig>>t hearings be held when important public policies are 
being considered. 

In the interest of time, I will focus my remarks primarily 
on the settlement itself. But I would like to begin with a 
general comment about regulatory decisionmaking. 1 served as a 
CPSC commissioner for nine years, under four different 
presidents. During that time, the agency was confronted with 
hundreds of product safety problems, all of which required some 
kind of decision by the commissioners. In considering whether 
to ban, set a product safety standard, order a recall, warn the 
public, educate the public or do nothing, the Commission always 
had to weigh a staggering amount of technical, economic, legal 
and injury data against what each commissioner thought was the 
appropriate response as mandated by the CPSA. 

Having been through numerous situations as complex as the 
ATV case, my tendancy is to give the agency decisionmaker some 
benefit of the doubt. After ail, from where I stand today, I 
cannot assess all the complications and tradeoffs that 
generally occur. 
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most of t..e ot.'ier ic-^^ic-tory a^c^. ^io- as ^/t .1 , if the 
facts and fl:,\res ar-* solid — and by that T mean accurate, 
complete and tiriely— then the prospects for an equitable 
regulatory decision are enhanced. But, if the data is 
inaccurate, unrepresentative or misleading, then the 
potential for mischief is compounded. 

I couldn't agree more with Mr. Scanlon. But he goes on 
later to give specifics: 



First of all, we need to look at personal behavior as 
It relates to an accident, not just at the fact a consumer 
product was involved, if, for instance, someone picks up a 
lawnnower and uses it to trim their hedge, cutting off 
several fingers in the process, that can hardly be 
considered the fault of the lawnmower, or of the 
manufacturer who produced it. Likewise, if somebody is so 
drunk that he or she falls off ai ATV and smothers in the 
sand, that shouldn't be counted against the all-terrain 
vehicles, at least not to my way of thinking. 

Since I have been searching without success for more than 

seventeen years to find a single documented case of someone 

being injured using a lawnmower to trim hedges, I have asked 

Mr. Scanlon several times for the specific case he was 

referring to. He assured me that he was aware of such a case, 

but to date no information has arrived. Mr Chairman, I have 

become skeptical that the case even exists. And I am equally 

skeptical about someone falling off an ATV and smothering in 

the sand. As I said, I agree with Mr. Scanlon that data should 

be accurate and representative— otherwise mischief can take 
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root. 

Frankly, I worry when the country's leading product safety 
official has an apparent predisposition to blame consumers' 
injuries on stupid behavior. It is a disservice to the 
millions of consumers who were injuricd or killed while using 
products in predictable ways. 

Looking further, Mr. Scanlon was the lone dissenter from 
the Commission's decision to seek recall of ATVs. Actually, I 
wasn't surprised by his vote. But I was stunned by his move in 
mid 1987 to scatter and disrupt the legal staff working on the 
case. It had the effect of setting the whole proceeding on its 
ear. With the staff leadership in disarray, chances for 
success in obtaining a recall were greatly damaged. 

In view of his track record, then, I do not believe Mr. 
Scanlon deserves even the slightest benefit of the doubt. 

I would like now to focus on the settlement. The industry 
marketed ATVs vigorously several years ago and aimed their 
pitch directly at young people. Unfortunately, their ads were 
a smashing success. When the injury ddta first indicated that 
there was a serious problem, the industry resisted corrective 
action by saying such things as the data was flawed, there was 
no real problem ai d, because of product misuse, it was all the 
consumer's fault. 
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From the Commission's decision in December, 1986, it is 
clear that a majority came to believe these products were so 
dangerous that only a recall would adequately protect the 
millions of current " *-s. Even from a distance, it seemed 
clear to me that th' . <iecision was the correct one, albeit 
tardy. But looking at the preliminary settlement reached after 
a year's work, they came away empty-handed. There is virtually 
no meaningful protection anywhere in the agreement that helps 
current users— they remain at risk and ar ^ likely to continue 
suffering the same devastating rate of injuries and deaths. 

Mr. Scanlon and others have argued that the industry vowed 
a prolonged fight over the issue of recall, and that the costs 
of pursuing the lawsuit would be large. I have no reason to 
doubt the industry's determination to resist recalling their 
products, and that the court proceeding would be a long and 
expensive one. But given the serious and widespread nature of 
the risk, this is precisely the kind of problem the C^, inission 
is charged by congress to tackle. No other agent in our 
society has the public mandate and the resources to correct 
this defect in our marketplace. 

If not CPSC, then who? It is wholly unacceptable for this 
Commission to shrink from its responsibility simply because of 
stong resistance from the industry They should reject the 
final settlemenr and reconsider the merits of the lawsuit. To 
do otherwise leaves millions of consumers hclding the bag. 
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It's bad enough that a recall provision is absent from the 
settlement, but much of what is included is equally troubling. 
So as to avoid seeming like a total cynic, let me first rush to 
applaud the provision that memorializes the passing of the 
three-wheel models from the sales floor. Although the industry 
had long ago decided to cease manufacturing products of this 
design, stopping the sale of products remaining in the chain of 
distribution, even though a small percentage of total sales, is 
meaningful and should be recognized as such. 

But the rest of the settlement is far from useful in 
reducing injuries and deaths in a significant way. The program 
is addressed primarily at future owners by (1) offering free 
training courses to users owning the vehicle for one year or 
less and (2) obtaining from the purchaser a signed 
verification that he or she fully understands the consequences 
of not complying with a lengthy set of warnings. 

No one can argue that either education programs or warnings 
are the wrong thing for a manufacturer to provide consumers. 
Quite the contrary, it is the prudent thing to do. But in the 
face of an overwhelming amount of injury data, it is 
naive — even irresponsible — to depend on such schemes to reduce 
the risk to any significant extent. Trying to change 
predictable consumer behavior to compensate for an inherently 
hazardous design is doomed to fail. And its not as though the 
Commission is new to this issue. Over the years it has tried 
several major efforts to reduce death and injury by way of 
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consumer education and has not succeeded. I offer for 
inclusion in the record a study conducted by a former 
colleague, Robert s. Adler, and me on precisely this issue. 

I am particularly concerned about including the safety 
verification provisions into the final agreement. This scheme 
envisions the purchaser reading and signing a comprehensive 
list of do's and don't's, presumably at the moment prior to the 
actual purchase. A brief look at the list of warnings 
demonstrates why it will have limited effectiveness. For 
example, the purchaser agrees that they must never carry a 
passenger, drive on pavement, lend the ATV to an untrained 
user, drive at excessive speeds, do wheelies and other stunts, 
and must always be extremely careful at turns and on hills. 
Furthermore, they sign a statement that they understand all of 
the warnings and that failure to obey these warnings could 
result in death or severe bodily injury. 

In reality, there is only one speed on the vehicle for a 14 
year old — the top speed. How will he or she say "no" when a 
friend asks for a short ride or to try it out fur just a 
minute. Will they even want to? And not do wheelies'' 

While I believe it is a good idea in general to give 
warnings to consumers, I have major misgivings about CPSC 
accepting this concept as part of its settlement in solving a 
major safety problem. Even if followed explicitly, these 
warnings are inadequate and will fail to bring about a 
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significant reduction in the risk. But more importantly, the 
signed declaration will no doubt be used to insulate the 
manufacturer from liability. Having it endorsed by the federal 
government will only enhance the manufacturer's protection 
while providing little to the consumer. 

In summary, I find the preliminary settlement weak and not 
likely to reduce the serious risk posed by these products. The 
Commission's decision to abandon current users without even 
trying to use their authority and resources to obtain a recall 
is inexcusable. If they believe they lack either, they should 
come before you seeking whatever they need to accomplish their 
mandate. And under no circumstances should the final agreement 
contain anything resembling the Safety Verification Program. 

Thank you for the opportunity to share my thoughts with you. 
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Cajolery or Command: Are Education 
Campaigns an Adequate Substitute for 
Regulation? 



Robert S. Adlerf 
R. David Pittleff 

Between the mid-sixties and the mid-seventies, the so-called "consumer 
decade,"* Congress enacted a large number of consumer protection laws, 
many in the area of health and safety.* In recent years, some of these laws 
and the regulations promulgated under them have inspired harsh criti- 
cism. Some critics,* including many Reagan Administration appointees,^ 
have argued that rather than regulate, government should inform and 

t Adjuna Professor, American Universiiy School of Law, former Aiiorney- Adviser, U.S Con- 
sumer Produa Safely Commission. J D., University of Michigan. 

tt Technical Director, Consumers Union of United States, Inc., former Commissioner, U.S. Con- 
sumer Product Safety Commission. Ph D., University of Wisconsin. 

1. Of 47 federal consumer protection laws enacted between 189! and 1972, fewer than half, or 21 
statutes, were enacicd in the first 75 years, the remaining 26 were enacted In the years from 1966- 
1972 This led some to call the latter period the "consumer decade " Sec Schwartz, The Consumer 
Product Safety Commission. A Flawed Product of the Consumer Decade, 51 GEO. WASH U REV. 32. 
34 (1982). 

2, See, e.g.. National Traffic and Motor Vehicle Safety Act of 1966, Pub L. No 89-564, 80 Stat. 
736 (codified at 23 U.S.C § 105) (1982), Consumer Product Safety Act of 1972, Pub L No. 92-573 
86 Stat. 1207 (codified at 15 U.S C § 205!) (!982), C>ccupational Safety and Health Act of 1970, 
Pub L. No. 91-596, 84 Stat. 1590 (codified at 29 US.C. §§ 651-678) (1976 and Supp. V. 1981). 

3 See Weidenbaum, Reforming Government ReguUtwn, RECUUTION, Nov./ Dec. 1980, at 15: 
("The traditional notion that . . . market failure is adequate justification for government intervention 
badly needs to be revisited . For some regulatory programs ... the provision of better public 
information ma/ enable consumers themselves to make more sensible trade-offs (for example, between 
safety and price) than any standards set in Washington M FRIEDMAN & R FRIEDMAN, FREE TO 
CHOOSE A PERSONAL STATEMENT 227 (1980) (arguing government should provide health and safety 
information but leave citizens "free lo choose what chances we take with our lives"). 

4 See, e.g. Remarks of Virginia Knauer, Special Assistant to President Reagan for Consumer 
Aflairs, before the Agency for Initructional Television and the Joint Council on Economic Education, 
in Ariington, Va (Mar 29, 1982) ("(Tjoday we are finally, openly admitting that consumers have lo 
get the know-how and information to protect their own enlightened self-interests.") (on file with the 
Yale Journal on Regulation), see also Hearings on the Nomination of Nancy Harvey Steorts to be 
Chairman and Member of the Consumer Product Safety Commission Before the Subcommittee for 
Consumers of the Senate Committee on Commerce, Science and Transportation, 97th Cong. 2d Sess. 
43 (1981) (statement of Nancy Harvey Steorts) (stating that as Chairman of the CPSC, she planned 
to push for a "cooperative" rather than "adversarial" agency attitude toward industry and to put a 
"strong emphasis" on information and education programs). 

Raymond Peck, President Reagan's first National Highway Traffic Safety Administration 
(NHTSA) administrator, demonstrated his faith in education campaigns by coupling his revocation of 
the automobile "passive restraint" rule with the announcement that NHTSA planned to implement a 
multi-year, multi-media information and education campaign designed to persuade drivers and pas- 
sengers to wear seatbelts. 46 Fed Reg. 53,419 (1981) See infra seaion II A. 
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educate the public about the risks associated with various hazards and let 
individuals choose whether or not to take the risks. 

Such a view is hardly novel. In fact, for several reasons the use of infor- 
mation and education^ as alternatives to direct regulation has always ap- 
pealed to government agencies. First, many regulators believe that large 
numbers of injuries and illnesses cannot be prevented through direct regu- 
lation.* Second, information and education programs seem to preserve in- 
dividual choice while avoiding direct government involvement in industry's 
production and pricing activities.^ Third, because information and educa- 
tion programs usually bypass the complex procedural schemes most agen- 
cies must follow in order to promulgate rules,* information and education 



5. Although wc us€ the terms "information" and "education" somewhat interchangeably, some 
researchers draw a distinction between them Information programs are notifiation schemes that con- 
vey faaual information, and nothing else, to the public. Implicit in the notification approach is the 
belief that the public, once appnsed of the facts, will make more informed judgments. Education 
programs, on the other hand, are persuasion schemes that convey messages, which may or may not 
ccntain faaual information, which overtly seek to motivate members of the public to modify their 
behavior 

Most government officials, including Reagan Administration appointees, have undertaken both 
types of programs without regard to any distinctions between them As stated by former NHTSA 
Administrator Peck, it seems appropriate to employ the "behavior modification" techniques "that we 
use every day in selling cereal, in selling soap, [and] in selling political candidates" to save lives Joint 
Hearings on Small Car Safety Research Before the Subcommittee on Transportation, Aviation, tnd 
Materials and the Subcommittee on Investigations and Oversight of the House Committee on Science 
and Technology, 97th Cong., 2d Sess 309 (1982) (remarks of Raymond Peck) (hereinafter dted as 
Small Car Safety Hearings]. 

6. See Regulatory Reform Hearings Before the Subcommittee on Oversight and Investigations of 
the House Committee on Interstate and Foreign Commerce, 94th Cong., 2nd Sess 4 (1976) (state- 
ment of Richard O. Simpson, Chairman, Consumer Product Safety Commission) ("Most experts 
place the produa -caused, or standards-preventable portion at somewhere between 15 percent and 25 
percent of the total product-associated injury figure "); See also Miller & Parausraman, Advising 
Consumers on Safer Product Use: The Information Role of the New Consumer Product Safety Com* 
mission, 36 AM. MKTC. ASS'N PROC. 372, 373 (1974) ("The fact that at least 80 percent of the 
consumer produa- related injuries may not be caused by defective or unsafe products suggests that 
consumer education has a very large untapped potential for reducing such injuries"). 

We suggest two qualiflcations to ihe view that only a small fraction of total injuries can be ad* 
dressed by regulation while the remainder can be addressed by information and education First, 
technology may transform hazards that seem susceptible to reduction only by information and educa- 
tion into risks that can be reasonably addressed by regulatory standards. For example, prior to the 
passage of the Refrigerator Safety Act of 1956, at 15 U.S.C. § 121 1 (1982) (standard promulgated at 
16 C.F.R § 1750 (1983)), most observers may have assumed that consumer education directed at 
parenU was the only way to prevent infant suffocation in abandoned refrigerators. The Act forced 
manufacturers to develop doors that were easy enough to open from within should infants become 
trapped, but also tighlly enough closed that infants could not easily open them from outside. Manu- 
facturers not only developed the necessary technology, but have reduced their costs in doing so. To our 
knowledge, no infant has died in a refrigerator equipped with the new technology. Interview with 
Robert Poth, Director, Division of Regulatory Management, Bureau of Compliance, Consumer Prod- 
ua Safety Commission, in Washington, D.C. (Sept 29, 1983). 

Second, hazards which can not be averted by regulation are not necessarily susceptible to reduction 
through the use of information and education. See infra section III. 

7. S. BREYER, REGUUT10N AND ITS REFORM 61 (1982). 

8 The Administrative Procedure Act (APA), 5 U.S.C §§ 551-559 (1982), provides ihe basic 
framework for agency rulemaking The APA's informal rulemaking procedures, which most agencies 
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programs pcrmii—supcrficially, at least—easier and faster action than 
rulemaking. Finally, information and education programs can be used to 
enhance the image of agencies and their staffs— a point that is rarely lost 
on government administrators. 

The popularity of persuasion campaigns, of course, says little about 
their effectiveness. While we do not challenge the value of all information 
and education programs, we suggest their popularity rests more on philo- 
sophical and ideological grounds than on solid empirical evidence support- 
ing their ability to alter consumer behavior. We question the efficacy of 
many education campaigns currently under way, especially those under- 
taken by health and safety agencies 

In this Article, we explore some of the myths surrounding information 
a .a education programs. We suggest that if they are to produce even mod- 
est changes in consumer behavior, many of these programs require more 
careful planning, larger expenditures and longer implementation periods 
than they usually receive. To illustrate our point, we examine in some 
detail three recent health and safety education campaigns— one promoting 
safety belt use,* one advancing bum prevention measures^^ and one urging 
lifestyle changes to combat heart disease"— which we believe underline 
the difficulties facing even the most skilled attempts to promote behavioral 
change through the use of information and education techniques. 

In choosing these campaigns, we sought "exceptional" programs. The 
programs described herein purported to incorporate "state of the art" per- 
suasion techniques and contained sophisticated, detailed evaluation 
schemes, characteristics by no means common to all information and edu- 
cation programs. In two campaigns, the program results have been exten- 
sively evaluated. In the third, preliminary but, we believe, significant re- 
sults have been obtained. Our analysis of these campaigns highlights some 
of the social, psychological, financial, and occasionally poliiical, factors 
that affect and often impede the success of educational campaigns gener- 
ally. We hope our analysis will convince government officials and other 

ujc loday, require lhal the agency publish in ihe Federa! Register a noiice of proposed rulemaking 
describing ihe jubsiancc of ihe proposed regulation, allow a period of time for submission of public 
comments, and then publish a final rule along with a statement of the rule's basis and purpose. 5 
U.S C. § 553(b).(c). ExecuMve agencies also must prepare a preliminary and finji Regulatory Impact 
Analysis demonstrating that the benefits of the proposed regulation outweigh its costs and that no less 
costly alternative exists. Exec Order No. 12.291. 46 Fed. Reg 13.193 (1981). /rpr/nfcrf/n 5 U S C § 
601 (1982) Sec a/50 Regulatory Flexibility Act. 5 US.C. §§ 601.612 (1982) (requiring agencies to 
prepare an analysis of the objectives of any proposed rule affecting "small entities." the need for such 
a rule, and the reasons why alternative actions were rejected) For a more complex set of rulemaking 
procedures expressly mandated by statute, see 15 US C § 2058 (1982) (outlining procedures for 
consumer product safety rules). 

9. Sec infra section II.A. 

10. See infra section 11 B. 

11. See infra section II.C. 
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policymakers to undertake education campaigns with the same care and 
restraint currently accorded regulatory proceedings. 

I. Changing Behavior Through Education 

Any attempt to change consumer behavior must take into account the 
manifold complexities of the process of human persuasion. Health and 
safety education programs, moreover, differ in important respects from 
typical private sector "education," or advertising campaigns, and must 
overcome additional obstacles. 

A. Selling Safety vs. Selling Products 

The twentieth century, among its other distinctions, surely will be 
known as the age of mass communications. With the growth of print and 
electronic media has come the growth of a vast communications industry, 
including corps of mass "persuaders": propagandists- public relations spe- 
cialists and the like." Television, in particular, seems capable of deeply 
influencing the public." Given the array of tools available, one might well 
suppose that little is beyond the capabilities of these persuaders, especially 
those seeking to promote public health and safety. 

Unfortunately, a considerable body of research has cast doubt on the 
notion that mass persuasion techniques work very well in campaigns 
designed to alter public attitudes and behavior regarding health and safety 
concerns." Indeed, one respected observer seems tc '^oubt that these tech- 
niques work at all when employed to change deep 7 held attitudes and 
behavior patterns." 

12. Sec gencraliy L BOCART, STRATEGY JN ADVERTISING 2-1 ! (1967) (discussing the 20th cen- 
tury information explosion and the increasing complexity of modem soaety which requires increasing 
amounts ^f information) The 100 top national advertisers spcr.t $17 f billioi. for advertising in 1982, 
an increase of 15 2 percent from the preceding year Elmquist, tOO Leaders parry recession with 
heavy spending, ADVERTISING AGE, Sept 8, 1983, at 1 Television and radio garnered $7 5 billion of 
these advertising dollars Id at 168. 

13 Television is a fixture >n virtually every American household Almost 78 million homes, or 
roughly 98 percent, have at least one television set By the time a child graduates from high school, he 
or she will have ipcnt more time in front of a television set (17,000 hours) than in a classroom 
(1 1 ,000 hours), From early childhood through the high school years, television viewing occupies more 
time than any activity other than sleeping See L Wallack, Television Programming, Advertising and 
the Prevention of Alcohol -ilelated Problems (1983) (paper presented at tht conference to review the 
report. Alcohol and Public Policy Beyond the Shadow of Prohibition, at National Academy of Sci- 
ences, Washington, D.C. (May 20-21, 1983)) and studies cited therein. 

1 4. See Cartwright, Some Principles of Mass Persuasion Selected Findings of Research on the 
Sale of United States War Bonds, 2 HUM REL. 253, 267 (1949), Et7ioni, Human Beings Are Not 
Very Easy To Change After All, SAT REV., June 3, 1972, at 45, 47, See generally Schramm, The 
Nature of Communications between Humans, in THE PROCESS AND EFFECTS OF MASS COMMUNICA- 
TION 1, 11 (2d ed 1971), and references cited therein 

15 See Etzioni, supra note 14, al 47 (expressing doubt that information campaigns 'vork and 
noting that social scientists are reevaluating old assumptions that behavior patterns can be ei^sily 
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It may sound paradoxical to suggest that techniques which seem to 
work so well in promoting products would operate so poorly in promoting 
safe behavior. The underlying premise of this proposition, however, 
proves to be misleading. It is true that mass persuasion techniques sell 
products, but they do so less easily than one might imagine. Merchandis- 
ing and marketing remain more art than science, more intuition than rea- 
son. Advertising annals continue to be filled with instances in which com- 
panies devoted millions of dollars for market research, only to produce 
marketing duds." For every dramatically successful ad campaign, there is 
at least one Edsel campaign." 

Moreover, the "social" marketing of health and safety requires a differ- 
ent approach than ordinary product merchandising. Safety tends not to 
have an inherent sales appeal." While consumers will often avoid prod- 
ucts they believe to be unsafe, they will rarely go out of their way to seek 
goods reputed to be particularly safe." 

Advertising for competitive products generally is aimed at persuading 
consumers to choose particular brands of the kinds of items they plan to 
buy anyway. It is less successful in convincing consumers to adopt new 
buying patterns.*® Persuading consumers to purchase new types of pro- 
ducts, or to change their behavior patterns in similarly significant ways, 
tends to be a costly and unpredictable process. Thus, spending millions of 
dollars to switch smokers from Camels to Kools may be profitable for the 
makers of Kools, because the underlying smoking habit already exists. In 
contrast, spending the same amount of money to convince smokers to 
abandon cigarettes is likely to produce only meager results.** Unfortu- 
nately, public education campaigns often attempt to break deeply hxed 

changed through education) 

16 Sec generally R HARTLEY, MARKETING MISTAKES (1976) (discussing classic markciine 
mistakes). 

17 J DEUTSCH. SEUING THE PEOPLE'S CaDILUC THE EDSEL AND CORPORATE RESPONSIBILITY 
33-79 (1976); R HARTLEY, supra note 16, at 59-70 (both sources discussing background of Edscl 
marketing effort). 

18 Laner & Sell, An Experiment on the Effect of Specially Designed Safety Posters, 34 OCCUPA- 
TIONAL PSYCHOLOGY 34. 54 (1960). 5 / . vyvi^urA 

19 Two surveys — one of the advertising industry (1975). and the other of consumer outdoor 
garden equipment manufacturers (1977) - conductcrd by R David Pittle while a Commissioner on 
the Consumer Product Safety Commission, revealed a long-established practice of not advertising ihe 
safety aspects of consumer products This practice grew out of the view, strongly held both by manu- 
facturers and by advertising agtrnaei, that m general consumers do not make purchase decisions based 
on safety (notes on Hie with the Yale Journal on Regulation). In addition, research conducted by R. 
David Pittle. while on the faculty of Carnegie.Mellon University in 1972 (sponsored by National 
Saencc Foundation Grant GI-3277X), revealed that, when approximately 2000 consumers were 
questioned about factors they considered important in the product selection process, safely was found 
not to be a significant consideration. 

20 SecM MaNDELL, ADVERTISING 161-62 (2d ed 1974) See generally L BOGART, supra note 
12, at 61-68. 

21. See Etzioni, supra note 14, at 47 
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consumer habits. 

Ordinary product advertising is addressed to those consumers likely to 
be favorably disposed to the product. Unlike product advertising, govern- 
ment health and safety persuasion campaigns often seek to influence those 
least disposed to listen to their message." Thus, many government cam- 
paigns are unsuccessful because they are targeted at individuals who are 
not receptive to the campaigns' messages. For example, simply convincing 
teenagers to avoid alcohol or drug abuse has turned out to be far more 
difficult than many researchers originally thought possible." 

Product marketers may find considerable profit in small market share 
increases which promoters of public information campaigns migh con- 
sider not cost-effective. For example, a favorable shift of two or three per- 
cent in a product's market share might justify an expenditure of millions 
of dollars by a cosmetics manufacturer — indeed, many spend that much 
simply to maintain their market share.*^ On the other hand, most govern- 
ment agencies would think long and hard before trying to justify an ex- 
penditure of millions of dollars upon the expectation of so smal' a shift in 
consumer behavior.** 

It is also important to note that government persuasion campaigns, par- 
ticularly in the health and safety area, usually promote abstract "prod- 
ucts" with rather intangible benefits, whereas product marketers sell con- 
crete products with immediate, tangible benefits. Consumer reactions tend 
to be substantially weaker toward the former type of marketing." 

Of course, some of the differences between product merchandising nd 
public information campaigns may seem to work to the advantage of the 
latter. Crest toothpaste, for example, has to compete with Colgate, Aim 
and Aquafresh for a consumer's attention. Anti-drug and pro-seatbelt 
campaigns would seem not to face comparable competing messages. Un- 
fortunately, this is not the case. Public information messages, often in the 
form of television and radio public service announcements, do compete 



22 B!oom & Novel! i, Problems and Challenges in Social Marketing, 45 J MkTG. 79, 81-82 
(1981) (Social marketers often segment on the basis of risk to the consumer They will target their 
cdorts at drivers who tend to avoid using seatbelts, sexually active teenagers who tend to avoid using 
contraceptives, heavy smokers, etc.). 

23 Schmeling & Wotring, Maktng Antt-Drvg Abuse Advertising Work, 20 J ADVERTISING RE- 
SEARCH 33 (1980). 

24 Interview with Stan Cohen, Washington Editor, Advertising Age, in Washington, DC (Dec 
13, 1 /82) See generally L BOGART, supra note 12, at 17 (promotion of established product represents 
continuing elTort to maintain market position). 

25 We do not wish to imply that government agencies necessarily obtain large shifts in consumer 
behavior when they spend money on persuasion campaigns Our point is that, when agencies justify 
large expenditures, they anticipate large shifts in behavior even if only small shifts are ultimately 
achieved. 

26 Yarwood & En»s, Advertising and Publicity Programs m the Executive Branch of the Na- 
tional Government Hustling or Helping the People^ 42 PUB AD REV 37, 40 (1982) 
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with one another both for air time and for th-. consumer's attention. Tlir, 
. . ' ^ ' \ • • -iuveriiSL.^ ...„i o gctioraiij ;norc appc.diii), 
' *" ; ' o "' '■ .■ ''■fjyal- • c u ;._i'-,.,;.iri(. m i-m..^, 

- - ■ /•.!! :rc: • 

B. Creating Sucrr.-^tul Inf.nn.nr,. Zdm^u.L ■ ..npa,,n.- 
and Pitfalls ' 

Advertisers and market researchers have come to realize that tlic pro- 
cess of persuasion is extremely complex. For a persuasion campaign to 
succeed, consumers must: (i) receive and understand the message, (ii) 
agree with the message, and (iii) act in accordance with the message." 

1. Transmitting Information Effectively 

Researchers have found that simply conveying a message so that it is 
widely received and understood can be exceedingly difficult. While this 
finding no doubt distresses advocates of information disclosure, considera- 
ble data suggest disclosure techniques, such as instructions and warning 
labels, do not work very well.*' Advocates who rely on surveys indicating 
a strong consumer desire for safety warnings and nutrition labels" may 
be misled about the usefulness of these techniques. Studies have shown a 
significant discrepancy between the information consumers say they want 
and the degree to which consumers make use of such information. Con- 
sumrrs invariably indicate, when polled, a desire for information about 
product characteristics such as nutrition, quality and safety to guide their 
purchases. Yet, studies show that consumers rarely seek this information 
from available sources." In fact, there is evidence indicating that most 
consumers do not read such information when it is provided.** 

SEARCH 21 f-^l' '^'•'y' « J CONSUMER 

n^r^L r • ' ^ [Glovemmem agencies inlerested in altering consumer behavior through the 

Tth" l^LtT'""" ' ""^ 

28. Schmcling & Wolring, suprst note 23, at 36-37. 
J^A <*'^^dcd the process of persuasion into three steps for analytical purposes only. These 

!u^a re'l "atTellil ""^'''^ P'^*^ ''^ P^""«'°" P^^^« Schrlm^ 

r/of 4 fi^N^SM^^^Rj^F^ Comprehension of Nutrition Informa. 

• ■ RESEARCH 119 (1977). Sec also Dorvis & Purswell, Warnings and Human 

31. Jacoby» Chestnut & Silbcrman, jup/a note 30, at 121 

32. Id. * 

33. Id. 

34. For example, in a newsletter of the U.S. Chamber of Commerce, a recent article criticizing 

i^ttbl COPY AVAILABLE 
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Some of the reasons for the difficulty in transmitting "public service" 
information— including health and safety information— successfully seem 
easy to pinpoint. Anyone who has sorted through his or her daily "junk" 
mail, or dashed through a supermarket with barely a glance at price la- 
bels, let alone nutrition labels, knows that modern American society is 
flooded with "information," not all of which can easily be absorbed. 

Furthermore, skillful and creative packaging of public service messages, 
which might make them more successful, is all too rare. As any viewer of 
late-night television knows, public service appeals often are inept, almost 
laughable. The "ineptness" factor is only one of a host of practical 
problems that plague most public service campaigns. In addition, informa- 
tion campaigns often suffer from poor media visibility due to message 
placement during low viewing times, overly vague and unspecific 
messages, unduly short campaign periods and a general failure to target 
audiences." 

In addition to these practical problems, researchers suggest an addi- 
tional, more subtle reason why audiences do not receive information from 
information and education campaigns. Consumers often "filter" the infor- 
mation to which they are exposed. When a message conflicts with a per- 
son's prevailing cognitive structure, the message will be rejected or dis- 
torted to make it palatable.'* In songwriter Paul Simon's words, "A man 
hears what he wants to hear and disregards the rest."" 

2. Changing Consumer Attitudes 

Once an information or education campaign message has successfully 
reached a consumer's consciousness, there remains the problem of con- 
vincing the individual of the merits of the message. The process of chang- 
ing the attitudes of consumers who understand a message is itself enor- 
mously complex. 

A central difficulty social marketers encounter is the tenuous relation- 
ship between increased knowledge and changes in attitude. A consumer's 
ability to recall the specifics of an information campaign does not neces- 

the FDA's proposal to require ihe inclusion bf consumer inrormation in prescription drug packages 
Lttcd the case or a Minneapolis bank (hat mailed 120,000 pamphlets explaining its automated teller 
machine to customers. A special paragraph inserted into one hundred of the pamphlets offered SlO to 
anyone who read ihe paragraph and asked for the money Not one customer took advantage of the 
ofTer V S Chamber of Commerce, FDA Reconsiders Patient Pstckstge Insert Program, 3 WASHING- 
TON Watch 12 (»981) 

35. See Schmeling & Wotring, sopra note 23, at 34, and studies cited (herein 

36. See Cartwright, supra note M, at 25 See generally E JONES & H GERARD, FOUNDATIONS 
07 SOCIAL PSYCHOLOGY 236-39 (1967). 

37. P SIMO f & A GaRFUNKEL, The Boxer, on BRIDGE OVER TROUBLED WATER side 2, track 1 
(1969), rerelcMcd on SIMON AND GaRFUNKEL'S GREATEST HITS side 1. track 3 (1972) 
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sarily mean that the consumer agrees with the ob, ct of the campaign. 
Studies have shown, for example, that many smokers exposed to informa- 
tion about cigarette-related health problems fail to change their attitudes 
toward smoking.^^ Indeed, audience attitudes may actually harden against 
the information conveyed in public interest messages.'* 

These rcsulu arc possiblr because messages do not simply flow in a 
linear fashion from the media to a passive, receptive audience. Instead, 
messages are transformed and redefined in various ways as they move into 
the public consciousness. For example, the widely recognized "opinion 
leader'' phenomenon*® affects the impact of information in significant, and 
often unpredictable, ways. Influential friends or family who amplify a 
message may cause other individuals to change their attitudes, while opin- 
ion leaders who criticize or ignore a message may completely undermine 
its impact. 

The social class of audience members also seems to influence the extent 
to which messages affect consumer attitudes. Consumers in lower socio- 
economic groups appear to be less influenced by information and educa- 
tion messages than are those in other groups. One study of childhood acci- 
dents, for example, h'as concluded that low-income parents demonstrate a 
"fatalistic" attitude toward their children's exposure to hazards.** This 
attitude often leads to the abdication of responsibility for reducing the 
children's exposure to risks; it also immunizes the parents against most 
forms of safety education.** 

This difference in the relative receptivity of consumers Jn different so- 
cial classes is particulariv significant because many health and safety edu- 
cation campaigns are aimed at reducing hazards more commonly found 
among lower socioeconomic groups.** Campaigns designed to encourage 



38 See Siaclin, The EfTects of Consumer Education on Consumer Product Safety Behavior, 5 I. 
CX)NSUMER RESEARCH 30, 31 (1978). ^ 

39. See, e,g.. Cooper & Jahoda, The Evasion of Propaganda. How Prejudiced People Respond to 
Anti-Prejudice Propaganda, in THE PROCESS AND EFFECTS OF MASS COMMUNICATION 282-99 (2d cd. 
1971) ("Mr. Biggoti" experiment, which provided laeraiure oppoiing racial prejudice to prejudiced 
vicwen, reinforced, rather than modemied, audience*! views). 

40. Thi» term was first used in 1948 by a group of researchers analyzing voter decisionmaking 
processes during the course of an election campaign. The researchers found that substantial numben 
of voters relied not on the mass media but on the advice of friends and family — the "opinion leaders'* 

in deciding whom to vote for. See P. LaZARSFELD, B. BFRELSON & H. GAUDET. THE PEOPLE'S 
CHOICE 49.51 (1948). Since then, social scientists have found the opinion leader phenomenon in virtu- 
ally every aspea of consumer decision making. See Meyer, Maccoby & Farquhar, The Role ofOpin- 
ion Leadership in a Cardiovascular Health Education Ccmpaign, 1 COM. Y.B. 584-85 (1977) and 
references cited therein. 

41. Klein, Sodetal Influences on Childhood Accidents, 12 ACCIDENT ANALYSIS & PREVENTION 
275, 276 (1980). 



42. Id. 

43. Id 
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vaccinations,** preventive dental care," safe behavior with guns," and 
scatbcU usage*^ have all foundered as they have reached out to these 
groups.** 

The recognition of the importance of social class, selective perception, 
opinion leaders and a host of other factors" has led social scientists to 
reevaluate the process of communication.*^ During the last forty years, 
most researchers have gradually abandoned the notion that communica- 
tions reach a passive, homogeneous audience and have developed instead a 
model in which messages are received ^7 highly active, highly selective 
audiences which manifest widely varying reactions.*^ The complex nature 
of audiences thus requires that educators who seek to change attitudes 
employ extremely sophisticated communication methods. 

3. Translating Changed Attitudes Into Modified Behavior 

Although it seems logical that changed consumer attitudes should trans- 
late easily into changed behavior, the relationship between changed atti- 
tudes and behavior is, in fact, not well understood. At least in the health 
and safety area, the difficulties that educators face in persuading consum- 
ers to change their attitudes appear with equal, if not greater, force in 
attempu to motivate consumers who agree with messages to do something 
about them. 

In the health and safety area, a number of studies evaluating the link 
between attitude changes and subsequent behavior provide little encour- 
agement to the advocates of information and education programs." For 

44. Hingson, Obuining Optimstl Attendsmcc At Mass Immunization Programs, 89 HIALTH SER- 
VICFS REP 53, 54 (1974) ("rtttiving of immunization! is related to various measures of socioeconomic 
ttatuf"). 

45. Gelb ^ Gilly, Tht EfTcct of Promotional Techniques on Purchase of Preventive Dental Care, 

6 J. CoNsuMEi Research 305, 307 (1979). 

46. Klein, Reizen, Van Amburg & Walker, Some Social Characteristics of Young Gunshot Fatal- 
ities, 10 ACCIDENT ANALYSIS & PREVENTION 177 (1978). 

47. Waller & Hall, Literacy — A Humtn Factor in Driving Performance, ACCIDENT CAUSA- 
TK)N, 1980, at 15. 

48. The difficulties education campaigns have in reaching the poor pose a dilemma for those who 
set puWic policies. Many opponcnu of product regulation believe that by raising product prices such 
regulation harms the poor. To the extent that information and education campaigns fail to adequately 
reach the poor, however, those who oppose product regulation and seek to aid the poor cannot advo- 
cate information and education as a meaningful alternative. 

49. See J. KLAPPER, THE EFTECTi OF MASS COMMUNICATIONS 3-4 (1960) (listing many factors 
that affect the flow of a message from the sender to the consumer). 

50. Id. 

51. See Schramm, suprs note 14, at 6-12. 

52. It should be noted that evaluation studies rentu in the exception rather than the rule in health 
and safety education efforts. One marketing expert dtes several possible reasons for the lack of evalua- 
tion research: (i) many education programs are designed and initiated by "act ion. oriented" individuals 
who appitMich these with the a priori view that education works and who thus sec no need to docu- 
ment this belief, (ii) evaluation research requires complex, time consuming, and often expensive ex- 
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example, in one recent study,** an experimental group of mothers received 
intensive training on home safety practices while a control group received 
no training. The experimental group indicated that the training had con- 
vinced them to improve the safety of their homes and had led them to do 
so. Surprisingly, however, members of the experimental group demon- 
strated no safer behavior than did the control group when researchers 
made unannounced visits to their homes." 

At times, the results of attitude changes can seem counterintuitive or 
even perverse. In another study, an experimental group of mothers ex- 
posed to messages advocating the postponement of toilet training claimed 
to have been persuaded by the messages. Subsequent interviews with the 
mothers indicated that their new views had persisted over time. Upon in- 
vestigation, however, researchers found that the experimental group actu- 
ally began toilet training their children at an earlier age than did the 
control group." Similarly, industry foremen given an intensive two week 
training course which stressed the need to show considerate behavior to- 
ward factory workers scored significantly higher than a control group on 
questionnaires designed to elicit attitudes towards 'consideration." Para- 
doxically, resc. ^".rs found that foremen who hao taken the course actu- 
ally Fhowed less considerate behavior than foremen who had never taken 
the course." 

Some researchers, reflecting on these results, have concluded that educa- 
tion campaigns simply cannot adequately address most public health and 
safety concerns." Others, while remaining more optimistic, readily con- 
cede that the link between attitudes and behavior is complex," and admit 
that changed attitudes provide no guarantee that behavior will be simi- 
larly changed." 

perimcnial designs lo conirol for a hosl of confounding and inlcrvcning vanablcs znd (iii) consumer 
behavior changed by education campaigns often lakes a long iime lo rranifesi itself. Measuring ihe 
delayed eflfecl of a campaig. oflen requires exiending ihe evalualion pasl ihe lerminalion of most 
educaiion campaigns. Sec Staelin, supra nole 38, ai 31. 5ee aiso Fesiinger, Bchaviorial Support for 
Opinion Change, 28 PUB. OPINION Q 404 (1964) (noiing ihe paucily of evalualion siudies). 

53. Dershewiiz & Williamson, Prevention of Childhood Injuries- A Controlled Clinical Trial 67 
AM. J PUB. HEALTH 1148 (1977). 



55. N. Maccoby, A. Romney. J. Adams & E. Maccoby, "Criiical Penods" in Seeking and Ac- 
cepting Informalion (1962), discussed in Fesiinger, supra nole 52, ai 409*410. 

56. E Fleishmann, E Harris & H. Borh, Leadership and Supervision in Indusiry: An Evalua- 
lion of a Supervisory Training Program, (1955) (Ohio Siaie Universiiy, Bureau of Educaiion Re- 
search), discussed in Fesiinger, supra nole 52, ai 410-11. 

57. See Dershewiiz & Williamson, supra nole 53, ai 1148. 

58. 5re Siaelin, supra nole 38, ai 31. 

59. Id. 



54. Id. 
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4. Maintaining Changed Behavior Over Time 

Some education campaigns, once effective, need not be repeated. A cam- 
paign to convince consumers to buy smoke detectors, for example, would 
seem successful if most consumers installed smoke detectors — a one time 
act.** Many health and safety hazards addressed by current education 
campaigns, however, do not lend themselves so readily to resolution by 
one time actions. Convincing consumers to wear seatbelts once or to avoid 
fatty foods for one day obviously would not reduce risks significantly. 

Accordingly, in many instances, consu: *er educators not only must lead 
their audiences to change their behavior but must also motivate them to 
maintain the changed behavior over time. Regrettably, few consumer edu- 
cators, especially those in government agencies, have looked at the long- 
term impacts of their programs.** Short budget cycles, sudden personnel 
shifts, and the inclination of agencies always to introduce new and differ- 
ent approaches to problems, doom many programs to short lives.^* 

Even programs committed to the long run face difficulties. One problem 
well known to product advertisers is "wearout."** That is, advertisements 
and advertising campaigns lose the ability to generate new or repeat sales 
over time as the public grows weary of the message. Product advertisers 
often are able to revive the appeal of their products by changing their 
messages. Presumably, consumer educators could do the same,** although 
the time and expense involved tend to discourage them from doing so. 
Unfortunately, as a consequence of the various forces which inhibit pro- 
gram longevity, most education campaigns generate few changes that sur- 
vive them.** 

60. Of course, battery operated detcaors would require replacement cells from lime to time The 
replacement task, however, seems minor. 

61. Bloom & Novetii, supra note 22, at 82-83. 

62. Id. 

63. Axelrod, Advertising Weamut, 20 J. ADVERTISING RESEARCH 13 (1980) (noting that while 
repetition in advertising is beneficial, wearout phenomenon limits ability of commercials lo generate 
new or repeat sales). 

64. The Swedish government adopted an interesting approach to avoiding "wearout" m its ciga- 
rette health warning program by requiring manufacturers to rotate required disclosure messages Sec 
Maxis & Staelin, Using Information Principles in Public Policymaking, 1 J MkTG & PUB POL'Y 3, 
6 (1982). 

65. Sec Cousins, The Effects of Public Education on Subjective Probability of Arrest for Impaired 
Driving A Field Study, 12 ACCIDENT ANALYSIS & PREVENTION 131, 137 (1980) (listing studies 
demonstrating the short-lived effects of campaigns — including those associated with passage of stiff 
legislation — directed against drunk driving). Sec also McNeill & Wiikie, Public Policy and Con- 
sumer Information: Impact of the New Energy Labels, 6 J. CONSUMER RESEARCH 1 (1979) (noting 
that, in response to the energy crises of the 1970s, "consumers have been asked to slow down, turn 
down, commute together, and generally adjust their energy consumption on a daily basis However, in 
most cases, contumcr behavior has gradually returned to prenrisis norms *') One of the few cam- 
paigns to use "booster" techniques in years subsequent to the primary campaign is the British scaibelt 
campaign. Fft>m at least 1972 to 1979, the Ministry of Transport ran its ad campaign every year for 
about six weeks. According to a report by NHTSA, the British approach seems to have been quite 
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II. Three Case Studies 

Each of the education campaigns described in this section incorporated 
many of the elements which must characterize successful information and 
education programs. Even so, each campaign has revealed the significant 
limitations of this approach. The NHTSA case study examined partly 
in its political context, suggests some of the political considerations that 
often motivate policymakers to undertake ineffective education campaigns. 
Project Bum Prevention*' shows that even carefully crafted programs may 
be unable to overcome the inherent difficulties education campaigns con- 
front. Finally, the Stanford Three Community heart disease program** 
demonstrates that even where local campaigns are successful it may be 
extremely difficult to operate such campaigns on a nationwide basis. 

A. Promoting Safety Belt Use 

The National Highway Traffic Safety Administration (NHTSA) re- 
cently began a three-year education campaign designed to increase safety 
belt use** in the United States.'** This ongoing effort provides a useful 
context in which to examine the possibilities and limitations of education 
campaigns. Unlike previous U.S. safety belt campaigns, the current 
NHTSA program is national in scope'* and contains a reliable and pre- 
cise evaluation component." Moreover, the agency claims to be committed 
to long-term implementation.'* 

Despite its apparent advantages over earlier campaigns, NHTSA*s ef- 
fort to date has produced only minimal gains in safety belt use. These 
preliminary results are not surprising given the ineffectiveness of past 
safety belt campaigns and the level of resources committed to the current 
effort. 



successful. Office of program and demons-iraTIOn. u.s. National highway traffic Safety 

ADMINISTRATION, U.S. DEPARTMENT OF TRANSPORTATION, EFFECTIVENESS AND EFHCIENCY OF 
Safety belt and child restraint usage programs 29 (1982) (hereinafter cited as NHTSA 
Safety belt effectiveness report), npnnted in Small Car Safety Hearings, supra note 5, at 332- 

66. See infra section II.A. 

67. Sec infra section II.B. 
68 See infra section II.C. 

69. We will use the terms "safety belt" and "seatbelt" interchangeably throughout this section 

70. See NHTSA SAFETY BELT EFFECTIVENESS REPORT, supra note 65, at 88 

71. The narrow geographic scope of most education programs conducted each year severely limits 
their efTectiveness. 

72. See infra text accompanying notes HO and ]] ]. 

73. See Hearings on Appropriations for 1983 Before the Subcommittee on the Department of 
Transportation and Related Agencies Appropriations of the House Committee on Appropriations, 
97th Cong., 2d Sess. 329, 457 (1982) (statement of Raymond Peck, Administrator) (hereinafter cited 
as Appropriations Hearings). 
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1. The Problem: Highway Carnage and Low Seatbelt Usage 

Motor vehicles, for all their usefulness, claim more lives and produce 
more injuries than any other consumer product in the United States. Each 
year, 34,000 people are killed and more than half a million receive moder- 
ate to severe injuries as a result of highway accidents.'^ 

According to NHTSA estimates, if all occupants wore seatbelts, motor 
vehicle fatalities could be cut in half, injuries could be reduced by sixty- 
five percent, and billions of dollars in lost economic output and medical 
bills could be saved.'* Yet, only a fraction of American drivers and pas- 
sengers—about 11.3 percent both in 1981 and 1982— regularly wear 
seatbelts.'* 

Low seatbelt use is by no means a new problem in this country. Since 
1967, when the Department of Transportation (DOT) first required 
automakers to install seatbelts in all passenger cars," NHTSA has tried 
to persuade, cajole, and sometimes compel consumers to wear seatbelts. 
For example, when it had become obvious that only a small fraction of 
consumers was wearing seatbelts, DOT, in 1972, issued a rule requiring 
auto manufacturers to install lap and shoulder bells in all 1974 models, 
along with an ignition interlock system that prevented engine ignition if 
the belts were not conneaed." Public outcry against the interlock system 
led Congress to order DOT to rescind the interlock requirement.'* 

74. NHTSA Safety belt Effectiveness Report, supra noic 65, ai i 

75. NHTSA bases the« conclusions on its eiiimaic that 180 lives would be saved and 3,400 
serious injuncs avoided for every one percent increase in seatbelt use Id. at xi Cf Appropnations 
Hearings, supra note 73, at 382 (Administrator Peck stated that 172 lives could br saved for every one 
percent increase in safety belt use but did not say whether NHTSA had dropped us earlier estimate 
of 180) Tlie General Accounting Office (GAO), however, has questioned NHTSA 's calculation of the 
marginal effectiveness of changes m seatbelt use rates 

Several experts outside the Federal Government whom we contacted . agreed with DOT 
that if ail people not now wearing their safety belts (about 90 perct-4 of the population) were 
convinced to do so — on the average — each one percent point increase would save 180 lives and 
prevent 3400 serious injuries. However, these experts said that the individuals comprising the 
first percentage point increase would probably be the most concerned with their personal safety 
and therefore less likely to be involved in accidents causing fatalities and serious injuries 

Comptrolleji general of the Unfted States, Government accounting Office, status of 
the department of Transportation's Safety belt program 86 (1983) [hereinafter cited as 

GAO REPORT}. 

76. See OFHCE OF DRIVER AND PEDESTRIAN RESEARCH, RESEARCH AND DEVELOPMENT DIVI- 
SION, National Highway Traffic Safetv administration, restraint System Usage in the 

TRAFFIC POPUUTION 3 (1983) (research notes) (hereinafter ated as RESTRAINT SYSTEM USAGE 
REPORT). 

77. Federal Motor Vehicle Safety Standard 208— Seatbelt Installation— Passenger Can, 32 Fed 
Reg. 2408 (1967) (current version at 49 C.F.R § 571 208 (1982)) Sec State Farm Mut Auto Ins. 
Co. V. Dep't. of Transp., 680 F 2d 206, 209-213 (D C Cir 1982), vacated and remanded sub nom 
Motor Vehicle Mfr. Ass'n v. State Farm Mut Auto Ins. Co , 103 S Ct 2856 (1983), for a detailed 
history of seatbelt regulation. 

78 37 Fed Reg. 3911 (1972) (current version at 49 CFR § 571.208 (1982)) 

79. See generally Robertson, The Great Seatbelt Campaign Flop, 26 J COM. 41, 43 (1976). 
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Although the fact is offcn overlooked, NHTSA issued -he 1972 rule as 



• 'ift-r Ronald Reagan became Piesideiu, NIITSA dra^ 
• ."^^s and revoked its passive restraint rule." In rr- 
'.rindlng ih- , ..*iard, NHTSA indicated its intention to undertake a ma- 
jor edu.a:ioiuI effort to increase voluntary seatbelt use The agency 
claimed that the education campaign would be more successful and less 
expensive than the passive restraint rule.»^ NHTSA predicted that its 
education campaign would more than double safety belt use rates— from 
about eleven percent to at least twenty-five percent"— with a corrcspond- 
mg decrease in annual highway fatalities of 3,000 to bflOO,^ In sharp 
contrast, the agency estimated that the rescinded passive restraint rule 
would have increased use by a mere four to five percentage points while 
saving only 688 to 860 lives per year.*^ 

Insurance and consumer groups successfully challenged the rescission of 
the passive restraint standard, leading the Supreme Court to order 
NHTSA to reassess its decision.** Despite the Court's ruling and severe 

flfl^; ^Ji^nST ^^^} ^^^y Standard 208. Pub. L. No. 9M92. « 109. 

79 a?43 ^ ^^^^^^ ^""'"^ Robcmon. svpr^ note 

da^^'208) ^^"^^ ^ ^^'^^^^ (modified ftan- 

82. 46 Fed. Reg. 53,419 (1981). 

83. /</. at 53.425. 

84. See Appropri^thns HcMfings, supn note 73, at 3e2. 

85. 5« Letter fron Raymond Peck, Administrator, NHTSA, to ihe Honorable William Lehman, 
i^nairnun, Subcommittee on Appropriations, US. Hoiwc of Rcpresenutives (Marth 2, 1983) [herein- 
^w^t!^ Peck Letter). Administrator Peck e«imated that "the aggregate effea of the program, 
now planned should result m suustically valid measurement of national usage rates in the ranaof 25 
perrent in the ntxi three years." But cf. Snutll Car Sifety Ht^ngs, supra note 5, at 330-331 where 
Admmistrator Peck predicted that NHTSA's educaUon campaign would achieve at least 35 pertmt 
use rates. *^ 

86. NHTSA's prediction is based on iu estimate that 180 lives would be saved for every one 
percent increase in safety belt use. See NHTSA SAFETY Bat EFFECnVENESS RETORT. 5uP« note 
o!>. at XI. 

87. See Appropriations Hearings, supra note 73. at 329, 392. NHTSA estimated that, under the 
pa«ve restrainu ruk^ manufacturers would have chosen to install dcuchable automatic safety belu 

their passive bdti. This analysts rcprcscnu a complete reversal of NHTSA's view under the Carter 
Administrauon. when tt estimated that passive restrainu would save 9,000 lives and avoid 65 000 
senous injunes each year, at a cost to oonsumera of about $25 per car (plus operating coiu)' for 
'.T-^y'r^^L^^i."^^ 1112 per car (plus operating oms) for ai^bags. S^ UNITED STATES Recu' 
AirrOMOMU CALENDAI: RECEKT ANH PENDING FEDERAL ACnvmES AF- 
FXCTTNC MOTOR VEHICLES 242-47 (1981) [hereinafter dted as AlHOMOBILE CaLENDaVt 

88. Motor Vehicle Mfr. Ass*n. v. State Farm MuL Auto. Ins. Co.. 103 SCt. 2856 (1983). 
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congressional criticism, NHTSA continues to give its seatbelt education 
campaign high priority 

2. The Safety Belt Campaign 

The current NHTSA safety belt campaign was designed against a 
background of other campaigns that failed to achieve significant gains in 
seatbelt use. NHTSA claims that its program will not repeat these 
failures. 

a. Previous Campaigns 

Before initiating the current seatbelt campaign, NHTSA reviewed over 
160 studies of past efforts to promote safety belt use. With few exceptions, 
these studies showed that seatbelt promotion campaigns produced negligi- 
ble results.** Nevertheless, NHTSA concluded that Americans still might 
be persuaded to use seatbclts.** From past studies, the agency noted that 
consumers are reluctant to wear seatbclts because of their perceived incon* 
venience, fear of entrapment during an accident, and plain forgetful ness. 
The studies also demonstrated that consumers would probably wear 
seatbelts more often if they knew the true probability and consequences of 
being in an accident, understood the safety value of seatbclts, and devel- 
oped the habit of wearing seatbclts at an early age.** 

In the course of its review of previous educational efforts, NHTSA 
studied both American and foreign campaigns.** Only one American cam- 
paign was linked to a substantial increase in safety belt use, and this effort 
relied on self-reporting by consumers — a generally unreliable measure- 
ment technique.** However, foreign campaigns, most notably those con- 
ducted in Great Britain and Sweden, showed more encouraging re- 
sults — often raising rates into the twenty to thirty-five percent range.** 
Based, in part, on the reported success of foreign campaigns, NHTSA 

S9. ScegenersUly Appropmtions Hearings, supra not«. 73, Small Car Safety Hearings, supra note 

5. 

90. Sec NHTSA SAFETY BELT EFFECTIVENESS REPORT, supra note 65, at 28-39, for a discus-ion 
of the limited impact of past seatbelt promotion campaigns. 

91. Id. at 27; See also Appropriations Hearings, supra note 73, at 382 

92. NHTSA Safety Belt effectiveness Report, supra note 65, at 23. 

93. Id. at 28-39. 

94 See id. at 35-36. Self-reported usage in this program rose from 29 to 41 percent However, a 
followup campaign, in which usage rates were actually observed, demonstrated a startmg rate of only 
12.4 percent and a final rate of only 16.8 percent. 

95. Id. at 29-34. NotC) however, that much of the reported success of foreign campaigns was only 
temporary. Id. at 28. Virtually every nation studied, including Great Britain, went on to enact 
mandatory safety belt legislation. In other words, in most countnes the pnmary effect of safety belt 
campaigns seems to have been to create public support for compulsory seatbelt laws Id. at 33. See 
also infra notes 118-20. 
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initially predicted that a "sufficiently powerful" education effort could 
lead to seatbelt use rates of at least thirty-five percent.** Only after receiv- 
ing intense congressional questioning*' did the agency lower iu estimate to 
twenty-five percent.** 

b. NHTSA's "New" Approach 

The failure of past American safety belt campaigns, which used only 
mass media techniques, led NHTSA to conclude that mass media cam- 
paigns alone are not powerful enough to induce significant changes in 
consumer behavior.** As a result, NHTSA designed a campaign which 
combines mass media tactics with education aiid incentive programs, and 
private.mandatory use requirements.*** 

Education: NHTSA has strongly criticized previous seatbelt campaigns 
for their failure to include educational components.*** According to the 
agency, simple mass media programs convey only brief messages to many 
potential targets, while education campaigns— through lectures, group ses- 
sions, movies, school projects, study lessons, brochures, and the like— can 
transmit longer, more informative, and more persuasive messages to small, 
carefully targeted audiences.*** Thus, NHTSA has promoted its message 
through a process it terms "networking," which involves the use of na- 
tional organizations to convey messages to their members. The agency has 
contacted or plans to contact educational, health, medical, civic, safety, 
business, government, military, insurance, law enforcement, and media 
groups.*®' 

Despite the agency's enthusiasm for the education element of its pro- 
gram, none of the education studies cited by NHTSA demonstrated any 
greater success in promoting seatbelt use than the mass media campaigns 

96. Id. at xi, 27. Interestingly, in reaching this conclusion NHTSA relied heavily on a number of 
studies done in the mid-1970s and virtually ignored a more recait 1978 study by Peter D. Hart 
Research Associates, which reached a far more pessimistic conclusion; 

The majority (of consumers) rarely use seatbelu .... There are few signs here that this 
situation will change. Even though the vast majority of Americans express considerable con- 
cern about auto acddenu . . . nonetheless they dedde not to u«c scatbelis. Nor is there any 
sign of increasing seatbelt use among the young. . . . 
Peter D. Hart Research Associates, Public Attitudes Toward Passive Restraint Systems (1978) (re- 
port prepared for NHTSA), reprinted in NATIONAL HIGHWAY TUFHC SAFETV ADMINISTRATION, 

u.s. department of transportation, for the speciail committee to study methods for 
Increasing use of Safety Belts, Transportation Research Board, Review of programs 
designed to encourage use of safety belts 61 (1979). 

97. See generally Appropriitions Hearings, supn note 73. 

98. See Peck Letter, supra note 85. 

99. NHTSA SAFETY BELT EFFECTIVENESS REPORT supra note 65, at ix, 28. 

100. See id. at 88. 

101. See id. at 40 

102. Id at 39. 

103. Id. at 88-90 
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reviewed by the agency. NHTSA argues thai its program will succeed 
where others failed because the combination of mass media and education 
components will create a synergii^iic efl'eci that was absent from past 
efToris.*" 



rrcaif an incentive structure that rewards Individuals who wear sealbelts 
and organizations that promote seatbelt use. The agency, for example, has 
lobbied insurance companies to offer favorable Insurance rates to their 
customers who wear seatbelts.*^ 

Use Requirements: NHTSA's plan to encourage private and public 
employers to adopt mandatory use requirements rounds out the agency's 
new approach. According to NHTSA, safety belt use has risen to as much 
as 50-90 percent where employers have required their employees to wear 
safety belts on the job.*^ Of course, the success of these policies depends 
on the employer's ability and willingness to enforce them,^®« both of 
which may be limited.^^ 

3. Results 

Oyer the past two yep.is, NHTSA has monitored the program's results 
in nineteen U.S. cities and at roughly fifty sites within each city."® The 
most recent report from the agency's nineteen-city survey shows that esti- 
mated national seatbelt use has increased from 11.3 to 13.9 percent— 2.6 
percentage points.*" Applying the agency's formula of 180 lives saved for 
ev ry percentage point increase in safety belt use, the current campaign 

104. Id. ai 88-93. 

105. Id. at 51. 

106. According to NHTSA, nearly 90 percent of those asked say (hat they would wear seatbclis if 
they would receive reduced insurance premiums. Id at 52. However, insurance companies have been 
reluctant to endorse this type of incentive because of the difficulty of verifying that policyholden are 
actually wcanng their seatbclts. Id ' ; ^ 

107. Id at 58-62. 

108. For example, sirirt enforcement of belt policies has led to high use rates on military bases 
Id. at 60. ° 7 

1C See gencnily Insurance Institute for Highway Safety, Problems with Company Belt-Use 
Approach, (August 5. 1981) (status report). 

^ 110. SwRESmiNT SYSTEM Usage RETORT, suprt note 76, at 3. S<wa/jOy4ppn)pn^^^^^ 
ings, supn note 73, at 460. 

111. Sec OFFICE OF DRIVER & PEDESTRIAN RESEARCH, U.S. NATIONAL HIGHWAY TRAFHC 

Safety administration, safety Belt and child safety seat Use Data- October. 1983 - de. 

CEMBER, 1983 (1984). * 
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has saved roughly 936 lives during its first two years."* Depending on 
one's assumptions, the cost-benefit ratio of these results could vary widely. 
Nonetheless, because of the exceptionally high costs of highway tragedies, 
the program may still have been cost-beneficial."* Other approaches to 
auto safety, however, may also be cost-beneficial and arguably are more 
cost-effective."^ 

4. Comments 

Althoaigh the current NHTSA campaign employs more sophisticated 
techniques than previous campaigns,"* the agency's program seems un- 
likely to achieve anything near its goal of twenty-five percent safety belt 
use by the end of 1984. The modest results of NHTSA's education cam- 
paign to d^te indicate that it is destined to repeat earlier failures."* 

NHTSA believes its mass media, education, incentive, and private 
mandatory use programs provide a powerful combination that will make 
its new seatbelt campaign the most successful in American history."' The 
agency grounds its optimism on the reported success of seatbelt education 
campaigns conducted in other countries."* But more often than not, the 

112. The GAO's analysis, supra note 75, at 86, indicates that these estimates may be exaggerated 
because safer drivers— i.e., those that have fewer accidents in any case— are the ones most likely to 
respond to a seatbelt campaign. NHTSA*s predictions may also be overly optimistic in assuming that 
increases in seatbelt use will be permanent. Previous studies show that the increases in seatbelt use 
from education campaigns are usually quite temporary. See supra note 95. 

113. At the risk of oversimplifying, if one assumes, as NHTSA docs, that 180 lives are saved and 
3400 injuries avoided with every percentage point increase in seatbelt use, see supra note 75, then the 
2.6 percent increase over two years has saved at least 936 lives and avoided 17,680 serious injuries. 
Given annual program costs of $3.23 million, the tost per life saved has been $6,902 and the cost per 
injury avoided $365. If one uses the GAO*s estimate of $27 million for the cost of the program, the 
cost per life saved increases to $19,231 and the cost per injury avoided jumps to $1,018. Even these 
figures yield positive net benefits given NHTSA*$ assumption that each life saved produces benefits of 
$265»000 and each injury avoided produces $9^400 in benefits. 

We should note that these computations address only NHTSA*s costs for the campaign, not total 
social costs For example, NHTSA claims that many pnvate sector groups have contributed advenise- 
mcnts and other resources to the campaign In a strict cost-benefit analysis, these costs would also 
have to be included, as would such items as consumer inconvenience (buckle- up costs). We have not 
attempted to calculate these indirect costs. 

114. We do not propose to review the extensive literature on the costs and benefits of passive 
restraint requirements. Suffice it to say that we believe a passive restraint rule that excludes the 
detachable belts option would likely be cost-bencfiaal The key point is that merely because the edu- 
cation campaign may produce positive net benefits to society does not mean that it will be more 
effective than other regulatory approaches. See, eg, AUTOMOBILE CALENDAR, supra note 87, at 242- 
247. This repon, compiled near the end of the Caner Administration, demonstrates that until 1981 
NHTSA strongly favored its passive restraint requirements The Automobile Calendar also surveyed 
other NHTSA proposals for improving auto safety, including promotion of state safety belt laws, 
crash worthiness ratings, and general design requirements. 

115. See Appropriations Hearings, supra note 73, at 456-57. 

1 1 6. See supra note 90. 

117. Appropriations Hearings, supra note 73, at 456-57. 

118. NHTSA cued seatbelt campaigns in Great Britain and Sweden as evidence of the potential 
for the success of a true education program NHTSA SaFETY BELT EFFECTIVENESS REPORT* supra 

177 




128 



Yale Journal on Regulation 



Vol. 1: 159, 1984 



apparent success of such campaigns was only temporary and was achieved 
at a very high cost."* Foreign campaigns have been more successful in 
creating public attitudes in favor of mandatory use laws than in achieving 
permanent gains in seatbclt use."® 

In addition, the campaign is insufficiently comprehensive to overcome 
ingrained behavior patterns regarding safety belt use. Notwithstanding 
NHTSA's optimism about its ability to change negative attitudes toward 
seatbclt use, it has not realized that the establishment of favorable atti- 
tudes toward a product like safety belts is often not enough to overcome 
firmly entrenched behavior patterns-— in this case the longstanding refusal 
to wear seatbclts."* 

Solid and regular reinforcement is needed to increase seatbclt use and 
maintain such gains. Yet, little in NHTSA's education campaign suggests 
that the agency wi!l be able to invest the resources an^ time necessary to 
achieve permanent increases in seatbclt use. First of all, although 
NHTSA's campaign is a high-cost one by American standards, the 
agency's commitment is quite modest when compared on a per capita ba- 
sis with a program like that of Great Britain.^** Second, if the agency 
expects to achieve long-term gains, it must adopt, or be allowed to adopt, 
a truly long-term perspective. Changing the patterns of seatbclt use in the 
absence of compulsory laws is, at best, likely to be a decade-long project, 
not a three-year program. Yet, a comparison of the modest results to date 
with the agency's initial projections suggests that NHTSA y/\\\ find it dif- 
ficult to muster the political support necessary to continue the program 
long enough to achieve permanent gains in safely belt use. Finally, we 
suspect that the cost of an adequately comprehensive seatbclt campaign 
could prove to be so high that the program would be much less cost-effec- 
tive than other regulatory options for reducing highway fatalities."* 

note 65, at 29-32 Britain spent $2 5 million per yc;tr for lO years on a mass media campaign promot- 
ing seatbelt use During this time, uuge rates increased from 12 to 33 percent Sweden conducted a 
series of combined mass media and education programs from 1971-1974, which increased usage rates 
from 15 to 36 percent Id. 

1 19 Id ai 28-29 On a per capita basis, a campaign as extensive ar «he British effort could cost as 
much as $10 million per year to reproduce in the United State*— more than three times the $3.23 
million per year that NHTSA claims to be spending on its current campaign. 

120. Notwithstanding the alleged success of its mass media campaign. Great Britain enactccf a 
compulsory seatbelt law in August 1981. Sweden enacted i - compulsory scalbelt law in 1975, only a 
year after its seemingly successful seatbelt program was completed Sec Halckert, Zaidel & Sarelle, 
Patterns of Safety Belt UsAge Following Introduction of a Safety Belt Z^iv, 13 ACCIDENT ANALYSIS & 
PREVENTION 65 (1981), for a list of other countries that have passed compulsory seatbelt laws. 

121. Sec supra text accompanying notes 48-54 

122. See supra note 119. 

123. See supra note 114. 
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Education Campaigns 

B. Reducing Bum Injuries 

Project Bum Prevention, like the NHTSA safety belt campaign, pro- 
vides several insights into the way government agencies employ education 
campaigns. The program was more generously funded and more carefully 
developed than most education campaigns. Its creators included in it a 
detailed, comprehensive evaluation component and monitored the project 
closely. At the same time, Project Bum Prevention, like many campaigns, 
included only a brief implementation period. Despite its many positive 
attributes, the program ultimately failed to generate measurable changes 
in consumer behavior. 

1. The Problem: Excessive Fire Deaths and Injuries 

The United States shares with Canada the dubious distinction of having 
the highest fire death rate in the world.*** In the United States, fire is the 
fourth leading cause of accidental death, and the second leading cause of 
accidental death in the home."* Fire causes almost 5,000 residential fa- 
talities and over 21,000 injuries annually.."* Most victims of fire in the 
home are the very young and the elderly."^ 

In response to national concern about fire safety, the newly-created 
Consumer Product Safety Commission (CPSC) in 1974 commissioned a 
consortium oi Massachusetts institutions to develop a consumer education 
program to promote burn injtiry prevention.*** The one million dollar 
project eventually stretched over four years."* The CPSC decided upon 
an education program in this area, in part, because some expert opinion 
held that education could address aspects of the burn problem not susccp- 

124. GEORGIA INSTTTUTE OF TECHNOLOGY, SELECTED INTERNATIONAL COMPARISONS OF FIRE 
Loss, 1975-1978 (1980) (report prepared for VS. Fire Administration). 

125. National Safety Council, accident Facts 80 (1983). 

126. National Fire Protection Assoaation» Firt Loss in the United States During 1982, FIRE 
JOURNAL, September 1983 

127. ACCIDENT FaCTS, supn note 125, it 80. 

128. The Majsachui-ts General Hospital, one of the world's most respected teaching hospitals, 
assumed finanaal and contractual responsibility for the project. The Shriners Bums Institute, a pedi- 
atric intensive bum unit, provided project direction, technical assistance for implementation, and eval- 
uation of the program's impact on bum injury rates The Education Development Center, a nonprofit 
educational research and development firm, produced the educational diagnosis, dcycloped educational 
materials, and evaluated changes in knowledge and attitudes among those participating in the pro- 
gram. In addition, faculty at the Harvard School of Public Health and the Harvard Graduate School 
of Education provided assistance in experimental design and data analysis, ji. McLOUGHUN, C. 
VINCE, A. LEE, A. MaCKAY, J. HaLPERN & J. CRAWFORD, PROJECT BURN PREVENHON FINAL 
REPORT; THE EFFECTS OF AN EXPERIMENTAL PUBUC EDUCATION PROGRAM ON KNOWLEDGE, ATTI- 
TUDES, AND BURN INJURY RATES 1975-1980 5 (1980) (report prepared for U.S. Consumer Product 
Safety Commission) [hereinafter cited as FINAL REPORT). 

129. The actual implementation period, however, lasted only eight months. See infra text accom- 
panying notes 142-43. 
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tible to other means of remedy.**^ Project Burn Prevention tested this 
opinion, because it sought not only to measure changes in consumer alti- 
tudes and knowledge, but also to measure changes in behavior— as re- 
flected in reductions in the burn injury rate— resulting from the 
program."* 

2. The Campaign 

Project Bum Prevention consisted of four phases: needs assessment, 
program development and establishment of burn incidence baseline data, 
program implementation, and evaluation and revision of program 
materials.*" 

In Phase I, the Project Burn Prevention researchers colleaed epidemio- 
logical data*** to determine the distribution, according to age and sex, of 
bum injury victims,**^ relative frequency of different types of burn inju- 
rics,*** relative severity of different types of burn injuries,"* and the dis- 
tribution by age of victims of different types of burn injuries.*" The re- 
searchers used this data to relate bum injury pattems among different 
population groups to their knowledge about burn injury and its preven- 
tion. Researchers concluded that the campaign should focus on scald 
bums, because of their high frequency, and on flame burns, because of 
their extreme severity."* 



130. 5ce FINAL REPORT, supra note 128. at 4-5. 

131. In this respect, Project Bum Prcvrntion went beyond the other programs discussed in this 
Article. In »«!bclt campaign, for example, NHTSA is studying use rates, not reductions in death 
aiul injury. NHTSA claims an intention to measure reductions in death and injury at some future 
point See OmCE OF OCCUPANT PROrmmON, NATIONAL HIGHWAY TRAFFIC SAFETY ADMINISTRA- 
TION, DEPARTMENT OF TRANSPORTATION, EVALUATION PUN 1 (1983) 

132. See FINAL REPORT, supra note 128, ^t vii. 

133. The bum injury dau came from bum reports received under a mandatory reporting system 
run by the Massachusetts Department of Public Health. See C. HEALER, E. McLOUGHLIN & V 
GUIUOY, BURN INJURIES: CAUSES, CONSEQU>J<CES. KNOWLEDGE, BEH/.V10RS, pt. 1. .%4 (1976) (r«^ 
port pre^red for h.S. Consumer Product Safety Commission) (hereinafter ated BURN INJURY 

^ (fi™^»n8 that the very young have the greatest risk of bum injury) 
135. See Id. at pt. 1, 9. Scald bums represented the most common type of bum reported (44 

percent). Next were flame bums (27 percent), contact burns (13 percent), radiation bums (sunburn. 

sunlamps, ttc.) (3 percent) and electrical bums (2 percent). 

136- See id. at pt. 1, 10 (noting flame bums inflict the most severe harm). 
\?7. /rf. at pt. 1, 11. 

1 roearchers administered questionnaires to obtain data conceming the participants' 

kve t of knowledge regarding bum hazards. To the researchers* distress, most people answered cor- 
rectly only 35-50 parent of questions designed to elicit basic information. One item of special concern 
iroM from the study: while parents of young children seemed to know a great deal about scalds 
young children have the highest scald bum injury rate. This fact would seem to suggest that knowl- 
edge per le ii not a complete solution to the problem. Id. at pt. 1. 13-17. 

1 39. Id. at pt. 1 . 22. Some of the other more interesting conclusions: (i) while certain predominant 
themes should be emphasized in bum prevention education, care must be taken to address specific 
tituitiont and age-relited risks, rather than to broadcast vague generalizations and fear-prwoking 
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In Phase II, the Project Burn Prevention group developed informational 
and educational materials designed to address five occasionally overlap- 
ping audiences: (i) a general audience of all persons exposed to public 
information through the mass media, (ii) children in grades K-1, (iii) chil- 
dren in grades 2-3, (iv) high school students, and (v) members of certain 
civic, fraternal and educational groups—generally young adults and the 
parents and caretakers of young children— who could be reached through 
community education channels."® 

The researchers developed a wide variety of materials targeted to the 
characteristics of different groups. The materials were designed to address 
specific, age-related risks and to avoid vague generalizations and fear-pro- 
voking messages. Materials ranged from thirty-second television public 
service announcements and an information booklet to reach the general 
public, to filmstrips and games for students, to lecture materials for civic 
and fraternal groups."* 

Phase III of the four-year project consisted of an eight-month message 
implementation period, from October 1977 to May 1978."* Implementa- 
tion varied across geographic communities as well as across population 
groups. For example, in the greater Boston standard metropolitan sUtisti- 
cal area (SMSA) the group used only a mass media approach, which they 
supplemented in one community with a school education program. In an- 
other community, outside the Boston SMSA, the researchers used a com- 
munity outreach program. These variations allowed the researchers to 
compare the effectiveness of different approaches. In the evaluation phase. 
Phase IV, the researchers performed three types of analysis. They ana- 
lyzed comments by participants regarding the usefulness of the program; 
compared levels of knowledge among program participants with their 
baseline levels and with levels of knowledge among control population 

messages, (ii) burn safety messages should be age- appropriate ir.d action-oriented. Measurable behav- 
ior change should be a primary goal; (iii) the educational campaign should aim to reach the broad«t 
possible range of socioeconomic groups; (iv) bum injury risk groups should not be approached in 
isolation, but as interacting members of families. Messages addresi-d to each age group can be trans- 
mitted amoi« family members; and (v) consumers tend to respond to messages that address ways they 
can protect other people, rather than themselves. People will often ignoic precautions to keep them- 
selves safe» yet will take great care to protect others. Id. at pt. 1, 24*27. 

140. See FINAL REPORT, supra note 128» at 11-13. 

141. For the public information campaign, the researchers developed four thirty-second television 
public service announcements, three printed posters and an information booklet. For the school pro- 
gram, the group developed cartoon books and films for grades K-l. The researchers used dramauc 
presentations, a story card scries and filmstrips with suggested follow-up activities for grada 2-3. To 
reach high school students, the group developed films, audiocassettes, a student book, a simulation 
game, small group exercises, and structured discussion groups to focus on specific hazards— high ten- 
sion wires, flammable liquids and risks to children in their care— relevant to teenagers Finally, to 
promote fire safety through community outreach channels, the researchers developed lecture materials 
for civic, fraternal and educational organizations Id. 

142. See id. at 7. 
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groups; and compared burn injury rales before, during and after the im- 
plementation period with burn injury rates in control communities."* The 
evaluation did not include any quantitative analysis of attitude changes. 

3. Results 

The detailed evaluation scheme adopted by the research group was in- 
tended to permit precise assessment of the effectiveness of the program 
components. Different persuasion techniques did indeed produce dissimi- 
lar effects. All participants, and especially those in the school programs, 
praised Project Burn Prevention and expressed a desire to use its educa- 
tional materials in the future."* Increases in knowledge about bum 
hazards varied according to the setting and the materials used. The school 
education program proved successful, albeit by varying degrees, in in- 
creasing student knowledge about bum hazards."* To a lesser extent, the 
community outreach program also succeeded in increasing knowledge.*** 
The public information campaign, however, with the possible exception of 
rn information booklet, had no measurable effect on adults' knowledge of 
bum hazards."^ Most significantly, statistical measurements of bum inju- 
ries among the participants— the key variable measured— did not show 
significant decreases in frequency or in severity."* 



143. The Project Bum Prevention group strongly critiazed previous firt prevention campaigns 
because ihey had "lacked a careful study design that would permit quantitative evaluation of the 
effectiveness of the program, bolh to change knowledge and to have an impact on injury rates." W. at 
4. Accordmgly, the group made evaluation a "major undertaking" of their campaign Id. at 54. 

144. Id. 

145. The education program proved more successful with elementary school student! than with 
high school students, although the latter did achieve sutistically significant increases in knowledge. At 
the conclusion of the program, for grades K-1, 54 percent more classrooms in the experimental site 
(Lynn) passed a written test on bum hazards than in the control site (Holyoke). Id at 64. In grades 
2-3, 68 percent more Lynn classrooms passed the test. Id. at 83. At the high school level (grades 10- 
12), only about 10 percent more classrooms in Lynn passed the test than did those in the control site. 
Id. The researchers attributed the superior performance among the lower grades to better cooperation 
from elementary school teachers than from their high school counterparts. Sec id. at 100-101. 

146. Although the community outreach program did not contain matenals designed specifically for 
use in the schools, this program component produced its most significant results in the s* lools. Appar- 
ently, several teachers discovered the school materials in the public hbrary in Quincy, the outreach 
community, and subsequently used them in their classrooms. Several youth organizations used them as 
well. Nmetcen percent more grade K-1 classrooms in Quincy passed the written bum hazard test than 
did their counterparts in Holyoke, the control site. Id at 64 For grade 2-3 classrooms, the compara. 
ble difference was 31 percent. la. at 83. High school students in Quincy, however, demonstrated no 
significantly greater bum injury knowledge than their control site counterparts. Id at 111. Adults 
questioned by telephone in the community outreach site, with the possible exception of those who had 
received the informational booklet, demonstrated no significantly greater knowledge than those ques- 
tioned in the control site Id. at 186-87. 

147. Id. 

148. Id. Mix. 
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4. Comments 

Project Burn Prevention encountered problems that often plague educa- 
tion campaigns: message attenuation and limited duration. The messages 
conveyed by the project materials reached only a fraction of the total audi- 
ence. Of that fraaion, only a small portion were exposed to bum injury 
situations; yet a smaller portion remembered the program messages; fewer 
still—virtually none, according to the project results—were able to use 
their increased knowledge to avoid a bum injury."* Evidently, the imple- 
mentation period (eight months) was insufficiently long to overcome the 
message attenuation. A longer implementation period would have in- 
creased the cost of the project, but might have been more effective in in- 
ducing behavioral change. 

Two additional, methodological problems resulted from the relative in- 
frcquency of bum injuries. During its brief implementation period. Pro- 
ject Bum Prevention in effect had to compete with random fluctuations in 
the bum rate if it was to demonstrate significant results.^*^ The Project 
Bum Prevention messages would have had to be extremely powerful and 
persuasive to overcome the effect of random chance on the bum rate over 
such a short period. It is hardly surprising that the program was unable 
to generate statistically significant results under these conditions. More- 
over, the projm researchers, in a laudable attempt at precise measure- 
ment, probabl/ developed and separately analyzed too many program 
components. The impact of each component was thereby diffused, and no 
single component could be shown to have produced a measurable 
impact.^*' 

Notwithstanding the failure of Project Burn Prevention to genr»-t<: 
measurable reductions in bum injury rates, the researchers argued that 
their results did not demonstrate the inadequacy of education prt grams. 
They concluded "[t]be study shows that participants leamed important 
information about the prevention and emergency treatment of bum inju- 
ries. Recognizing the problem is the first step in an often long and ardu- 
ous process of raising public consciousness about a problem to the point 
where public pressure builds to solve it.""* This analysis, of course, docs 
not speak to the effectiveness of education in reducing injuries. Rather, it 
reveals that, over time, education can promote attitudes that allow for the 

149. The signiHcancc of message attenuation can be illustrated by a concrete exa. iple If, at each 
of these lour stages, the Project Burn Prevention program succeeded in rcachmg only one half of every 
100 potential memben of its audience, the number of people ultimately protected from injury because 
of the program would be approximately six. (lOOxV^xV^xV^xV^ - 6.25) See id. at 40. 

150. id at 41. 

151. Id. at ix. 

152. Id. at 56. 
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creation of effective regulatory solutions which do not require individual 
behavior modification. 

The Project Burn Preven'ion researchers themselves eventually reached 
this conclusion In an article published two years after completion of the 
rampaign, memh^r^ of the resf^j^rrh group acknowIHg^d the limited pflTrc- 
t!vcne<?s of Hu^atinn to proT-^->»e sa^'* behavior vA ♦hereby re.di:rc the 
burn r?v.«w F'^?i--.'>^!/^n. w ^^n- vVw rou!d be f.sci r:n?t cff'^'^^ive^' 3is 
p^rl of 1 c,.' of ^.tr^vgies t.^ n:d born injur.'c. Fulurc euucanon pro-^ 
gfrtHis, :lic> aigued, should foc^s oii "[cjrcatiiig a public attitude of will- 
ingness to accept those measures of passive protection that will reduce in- 
juries and prolong life and good health."^" 

C. Attacking Heart Disease 

The Stanford Three Community heart disease program described below 
is unusual insofar as it produced persuasive evidence that an education 
campaign using only mass media can modify consumer behavior. The sub- 
stantial resources devoted to this small-scale study, however, suggest that 
successful national education programs may be far more costly than most 
policymakers believe. 

1. The Problem: Heart Disease and Life Style 

Heart disease is the leading cause of death in the United States.*" Re- 
search has shown that cigarette smoking, elevated plasma cholesterol and 
hypertension increase the risk of heart disease.*" Unfortunately, cigarette 
smoking, diets high in saturated fat and cholesterol, sedentary living hab- 
its and excess weight have proven severely resistant to change. Research- 
ers have concluded that the habits influencing these cardiovascular risk 
factors often are reinforced by culture and custom.*" 

153. McLoughlin, Vina, Lee & Crawford. Project Bum Pnvention: Outcome utd Impiiattion, 
72 AM. X UB. HEALTH 241. 246 (1982) (In general, passive measures that automatically protect the 
community from mjunes are more effective in the prevenUon of injuries than active measures that 
depend on persistent behavior change.) 

154. Id. 

155. See PUBUC HEALTH SERVICE, U.S. DEPARTMENT OF HEALTH. EDIKIATION AND WELFARE. 
HEALTHY PEOPLE: THE SURGEON GENERAL'S REPORT ON HEALTH PROMOnON AND DISEASE PRE- 
yENTI(»< 53*59 (1979) (in 1977. heart disease was responsible for over 700,000 deaths. Heart disease 
is also the greatest cause of permanent disability claims among workers under 65.) 5^ mIso Maccoby. 
Farquhar, Wood & /Jexander. Reducing the Risk of CMrdiovMsculMr DitcMSe: Effects of » Commw 
Mty*Based Cmpaign on Knowledge and BehMvior, 3 J. COMMimrTY HEALTH 100 (1977) (United 
Stales morbidity and mortaluy due to cardiovascular disease rank second highest, after Finland, 
among developed countries) [hereinafter dted u COMMUNfTV HEALTH article). 

156. See Farquhar, Wood, Brtitrosc. Haskell. Meyer. Maccoby, Alexander, Brown» McAllister, 
Nash & Stren, Comwunity Edvatdon for drdiovMsculMr HcMlth, 1 LANCET 1 192, 1192 (1977) [here- 
inafier aied as LANCET article). 

157. Id. 
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2. The Campaign: The Stanford Three Community Study 

In 1972, two Stanford professors — one in the medical school and one in 
the school of communications — undertook to develop a heart disease edu- 
cation campaign. Mindful of past failed attempts in this area, the profes- 
sors sought to employ new and more sophistocated techniques.*" Federal 
grants of almost $4 million financed the five year project."* 

The professors chose three California communities — Tracy, Gilroy and 
Watsonville — for the program. They selected Tracy as the control city 
because it is distant from and docs not share broadcast channels with Gil- 
roy and Watsonville. Gihoy and Watsonville share some television and 
radio channels, but each town has its own newspaper."® 

Notwithstanding their view that other education campaigns using mass 
media had demonstrated little success,"* the researchers adopted this ap- 
proach as one of the major components of the progran. They used the 
media to saturate residents of Gilroy and Watsonville with information 
about how and why to adopt lifestyle changes to reduce the risk of heart 
disease. The researchers acquired a substantial amount of free media 



159 Sec Bcycn, Can Health habits Really Be Changed? PRISM, May 1974, at 13. 

160. The three towns chosen were distinct communities, each with a population of about 15,000 
None was a bedroom community for any other major city, nor did any of the communities chosen 
receive major television broadcasting from San FranciJco, San Jose or any other major oty Beyers, 
supra note 159, at 13. 

After selecting the communities, the professors gathered a research team which selected from each 
town a random sample of subjects between the ages of 35 and 59 The age distribution of the subjects 
was chosen to allow the campaign to operate on those individuals whose lifestyles could be altered 
before they reached the 60-70 year age bracket, where inadencc of coronar/ disease is at its highest 



The team administered to each subject a 400-item behavioral questionnaire designed to determine 
the lev^l of knowledge of each subject and to identify the points at which each showed resistance to 
persuasion Cne item in the questionnaire asked the partiapants to respond to the statement "Break- 
fast doesn't seem right without eggs " Thirty-five percent agreed Thirty percent concurred with the 
statement, "It's practically impossible to cut down on smoking " Another item, * 1 have a hard lime 
making myself get out and exerase," elicited agreement from S9 percent of those questioned. And 51 
percent of the respondents believed that, "Sometimes, no matter what a person does, he gains weight " 
Id. at 15-17. 

The researchers found a certain amount of ignorance in addition to resistance For example, most 
respondents believed that pork contains more cholesterol than liver, when, in fact, pork is very tow in 
cholesterol. Id. at 17. 

The researchers also performed physical examinations which included measurements of each sub- 
ject's plasma cht '^'erol, tnglycende concentrations, blood pressure and weight These data were then 
used to develop a multiple logistic function of risk, based on the function developed in an eariier 
study, see Truett, Cornfield & Kannel, A Multivattate Analysis of the Risk of Coronary Heart Dis- 
ease in Framingham, 20 J CHRONIC DISEASE 511 (!967) (noted in Beyers, supra note 159, at 103), 
which yields a prediction of the probability that a St ' jcct will ('evelop cardiovascular disease within a 
period of roughly 12 years. Individuals in the top risk quartile were chosen for special study In 
Watsonville, a random subset of two-thirds of this high risk group (and their spouses) received face- 
to-face intensive instruction The other high risk individuals served as controls 

161 Sec Lancet article, supra note 1 56, at 1 192. 



158. Id 



Id. 
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space, and spent an additional $500,000 for advertisements."* This com- 
bination of free and paid media space permitted the researchers to pro- 
duce substantial amounts of programming."' The reseaichers use^^ a vari- 
ety of printed matter, including posters placed in buses, stores and work- 
sites, to supplement television advertising.*** The program aii ) incorpo- 
rated a significant amount of material in Spanish to reach Spanish-speak- 
ing participants. 

Each participant received a basic booklet. The Heart Of The Matter, 
filled with facts about atherosclerosis and ways to prevent it, along with a 
78-page family guide, Tht Cook's Book, containing recipes designed to 
reduce heart disease risk factors. Several researchers credited the pro- 
gram's success to the printed materials because they provided participants 
with specific guidance at critical points in their activities, such as meal 
times. Other forms of communication might not have reached participants 
when they were engaged in risk-enhancing activities.*** 

A distinctive and successful— but obviously expensive— feature of the 
Stanford program was its use of individualized behavior modification tech- 
niques on certain participants, called "intensive-instructees," chosen from 
among a high-risk group in Watsonville.*** The techniques included an 
analysis of the behavior patterns of the participants and specially tailored 
programs to address the risk factors present in each participant's lifestyle. 
For example, smokers who were lean and had normal plasma cholesterol 
levels were given supplemental instruction about how to stop smoking, but 
not about dietary changes. Similarly, those who had elevated blood pres- 
sure levels were given special instruction in salt restriction and weight 
loss, while individuals with elevated levels of plasma lipids were given 

162. Sec Tudgc, Preventive Kfedidne, California Style, WOXLD MED , July 27, 1977, at 17, 19. 

inA^^\*' researchers produced about three hours of television progra/n/ning, 50 television spots, 

100 radio spots, several hours of radio progra/n/ning, weekly newspaper colu/nns, and a nu/nber of 

newspaper advertisements. H at 1 9. 
A typical 60-second TV spot showed a man sitting down before a plate of eggs, bacon and toast. He 

heavily salted the food. Then the plate suddenly disappeared. A narrator's voice intoned: 

The great A/nerican breakfast really sets you up for heart disease. Egg yolks are high in 
cholesterol. So art fatty meats, whole mWk and butter Too much sugar adds more risk of heart 
troub e, so try a few r lacements- substitute fresh fruits, low-fat /nilk and soft /narearine 
You II live longer — that's the heart of the /natter. 

Kiester, An Entire Town is Conquering America's No. I Killer, FAMILY HEALTH/TODaVS HEALTH 

Nove/nber 1976, at 34, 36-37. 

164. See COMMUNITV HEALTH article, supra note 155, at 104. 

165. See Beyers, supra note 159, at 53. 

166. The bciidvior /nodification principles applied m the intensiveMnstruciion progra/n followed 
five general steps; (i) analysis of the participants' behavior, (ii) /nodding of the new behaviors, (iii) 
guided practice i,i the new behaviors, (iv) artifici^il reinfonxment fro/n instructions in the new behav- 
iors, and (v) /naintenance of the new habits without artificial reinforce/nent. See COMMUNITV 
HEALTH article, supra note 15S, at 104. 
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suppleniental instruction in qualitative dietary changes."' Intensivc-in- 
structees and their spouses attended nine counseling sessions, each of 
which varied in length from one and one-half to three and one-half 
hours."* 

3. Results 

According to the Stanford researchers, participants' knowledge about 
dietary factors affecting heart disease improved as the level of the educa- 
tion effort increased. In Tracy, the control town, increases in knowledge 
were minimal;"* in Gilroy and Watsonville, knowledge increases were 
significant."® The greatest increases occurred among the Watsonville "in- 
tensive-instructces," but groups in Watsonville and Gilroy that received 
only mass media exposure also showed significant knowledge increases."* 
Interestingly, and contrary to the results of most other studies on the same 
point,"* the Stanford researchers claimed "impressive" knowledge gains 
among the less-advantaged Spanish-speaking groups."* 

The researchers tested for behavioral changes in two ways: (i) by moni- 
toring changes reported by the participants in their diets, exercise and 
smoking habits, and (ii) by measuring physical changes such as weight 
and plasma cholesterol levels."* 

Reported changes in diet generally tracked participants' levels of in- 
creased knowledge. For example, the intensive-instructces in Watsonville 
reported the greatest change— a sixty percent drop in daily egg consump- 
tion, whereas the Tracy control group showed only a nineteen percent 
drop."* These results were consistent with the reported decreases in over- 
all cholesterol and saturated fat intake."* 

167. !d. 

168. One observer described ihe meetings, typically led by Stanford graduate psychology students, 
as "part pep rally, part revival meeting, part church social and part hcahh-and-hygiene class/* 
Kicsler, supra note 163, ai 37. 

169. 5eeC0MMlWI7Y HEALTH article, supn note 155, at 108. 

170. Id 

171. Scores in Tracy (control) at the end of the two year program rose 6.3 percent. In sharp 
contrast, scores in Gilroy (mass-media only) rose 26.5 percent, in Watsonville (mass-media plus inten- 
sive instruction) scores rose 40.8 percent. Researchers suspected the higher scores in Watsonville re- 
sulted from diffusion of information from the intensive-instructces to other Watsonville participants 

Among participants identified as high-risk persons, scores rose 5.2 percent in Tracy (control), 27.7 
percent in Gilroy (mass media only); and 54.2 percent in Watsonville (mass media plus intensive 
instruaion). !d. at 108. 

172. Sec supra text accompanying notes 40-47. 

173. See COMMUNiry HEALTH article, supra note 155, at 108. 

174. Id at 109-113. 

175. Id at 111. 

176 See Stem, Farquhar, Maccoby & Russell, Results of a Tv/o-Year Health Education Cam- 
paign on Dietary Behavior The Stanford Three Community Study, U CiRCUUTION 826, 828-30 
(1976) (hereinafter cited as ClRCUUTICm article) 
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More significant were the physiological changes measured by the re- 
searchers. Based on the lifestyle modifications reported by the partici- 
pants, the researchers expected larger shifts in observed plasma cholesterol 
levels than they actually found. To explain the discrepancy, the research- 
ers suggested a propensity of participants to exaggerate the extent of 
dietary and smoking changes they actually made.^" The Stanford group 
also conceded that preferable measures of the program's success would 
have been reductions in morbidity and mortality rates— data which could 
not be generated because of the small scale and limited duration of the 
program."^ Nevertheless, according to the measurements actually taken, 
plasma cholesterol levels shifted significantly during the course of the 
campaign."* The researchers concluded that "the correlations between the 
observed and predicted cholesterol changes imply that the reported dietary 
changes are at least in part real, and ought not be dismis«d as entirely 
artifactual."^*^ 

Having succeeded where numerous others had failed— by demonstrat- 
ing measurable changes in behavior through an educational program— the 
Stanford researchers have begun a new project in a mudi wider geo- 
graphic area to determine whether the results from the three communities 
can be reproduced successfully.^*^ They have not yet conducted any addi- 
tional studies, however, to determine the staying power of the original 
campaign."* 

4. Comments 

The Stanford campaign avoided many of the pitfalls encountered by 
other programs. The researchers were able to raise more money for the 
campaign and to spend more time actually disseminating the message 
than, for example, the Project Bum Prevention group was able to do. 
Moreover, the Stanford team concentrated its efforts in small communi- 
ties. The largest community in the Stanford program contained only about 
15,000 people whereas Project Bum Prevention attempted, unsuccessfully, 

177. Id at 830-31 

178. Sec COMMUNmf HEALTH article, supn note 155. at 112. 

179. See CiRCUUTION article, supn note 176, at 831. 

180. In addition to dietary changes, researchers also found significant improvements in the muhi- 
pie logistic function of risk (MLFR). See supn note 160. In Tracy, the control town, the MLFR rt>tc 
6.5 percent after two years; in Gilroy, where only mass media approaches were used, the MLFR 
dropped 17.3 percent, and in Waisonville, where intensive instruction supplemented the mass media 
approaches, the MLFR dropped 30.3 percent. See COMMUNITY HEALTH artide. supn note 155, at 

181. Telephone interview with Dr. Nathan Maccoby, Professor of Communications, Stanford 
University. (Aug. 25, 1983) In the larger study, the researdiers plan to use community organizations 
as a major information dissemination vehicle. W. 

182. Id. 
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to spread its message throughout the Boston SMSA. 

As one observer noted, the Stanford program was "perhaps the most 
sophisticated preventive campaign yet seen in the western world."*** The 
very characteristics that contributed to the success of the program, how- 
ever, illustrate the limitations of education campaigns generally. The 
Stanford campaign demonstrates that education campaigns can be exceed- 
ingly difficult to implement, and require large amounts of money, talent 
and energy to produce meaningful results.'*^ While the program's mass 
media approach did produce measurable change, the greater success of the 
intensive-instructcc component demonstrates that health and safety per- 
suasion programs may best succeed when undertaken by expensive, highly 
labor-intensive methods. It remains to be seen whether campaigns can 
succeed when they are supported with less money, staffed by modestly 
trained employees rather than highly educated university professors and 
graduate students, and directed at a wider geographic area. 

III. Concluding Observations and Recommendations 

Government spends millions of dollars on information and education 
activities annually. Although the exact amount remains a matter of some 
mystery,"* it is indisputable that government involvement in these activi- 
ties is considerable. Yet few campaigns undertaken in this country are as 
carefully developed and Implemented as the three analyzed in this article. 
Few campaigns include any pre-testing to determine message appropriate- 
ness or effectiveness. Few devote as many resources to implementing their 
messages. Virtually none provides for evaluations of any behavioral 
changes induced by the campaign."* 

183 5ccTudgc, supn note 162, at 17 



185 Determining exactly hew much money the federal government spends on information and 
education aaivities is difTicuIt See Yarwood & Ems, supra note 26, at 39 ("[tjhe various components 
of such a figure are scattered throughout the budget, sometimes under ambiguous and/or unlikely 
headir.^s") In 1982, the government spent $205 5 million for advertising, ranking 29th out of the 100 
top national advertisers in total dollars spent. ADVERTISING ACE, Sept 8, 1983, at 1> Nearly alt of this 
advertising, however, was done by the armed forces, the U.S Postal Service and Amtrak See Squeeze 
on Federal Ad Budgets, 17 MKTG. & MEDIA OrCISIONS 62, 63 (1982) This figure docs not include 
donated advertising space, which makes up a substantial portion of government advertising See 
Clolfeller, 77ie Scope of Public Advertising, in THE POLITICAL ECONOMY OF ADVERTISING 1 1-13 (D. 
Tuerck ed 1978) (paper presented at American Enterprise Institute Conference, July 9, 1976). 

186. See Staelin, supra note 38. See also Bloom, Evaluating Social Marketing Programs: 
Problems and Prospects, in MARKETING in THE 1980S CHANGES AND CHALLENGES 460, 460 (1980) 
(suggesting ihat many social marketers tend to be reluctant to undertake evaluations because of their 
feelings that evaluations "tend to be expensive, bothersome, nsky (i e., budgets can be cut if results are 
poor), and capable of detecting only weak program effects "), Rossi & Wright, Evaluation Research 
An Assessment of Theory, Practice and Politics, 1 EVALUATION Q. 5-52 (1977). 
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A. Reflections On Three Education C^mp^igns 

Although the three campaigns reviewed in this Article are exceptional 
in many ways, none stands as such an unqualified success that one can 
conclude the key to public persuasion has been discovered. All provide 
some insight into the process of persuasion but leave major questions 
unanswered. 

Project Bum Prevention"^ was the campaign least successful in pro- 
ducing measured changes in behavior. With the aid of hindsight, some 
the reasons for its apparent lack of success seem clear. The program was 
well conceived and well executed. As the project's developers discovered, 
however, the program suffered in part because it relied too heavily on 
mass media alone, attempted tc Impart ico many messages through too 
many approaches, devoted too little time to actual message implementa- 
tion, and relied on an evaluation scheme that required very large shifts in 
injury patterns to demonstrate significant campaign-related effects on 
behavior. 

In contrast, the Stanford Three Community heart disease campaign^" 
avoided many of the shortcomings of Project Bum Prevention. The mass 
media saturation approach used in the Stanford study did produce statisti- 
cally significant changes in behavior, but the effects of the campaign were 
greatest upon those individuals who also received intensive, face-to-facc 
counseling, it may be impractical to reproduce on a national level the 
intensive media saturation and counseling techniques used in the heart 
disease campaign. 

The ongoing NHTSA campaign may answer some questions about 
how expensive and intensive a nationwide campaign must be in order to 
change the behavior of large numbers of citizens. A comparison of the 
present NHTSA effort with previous safety belt campaigns suggests, how- 
ever, that the agency is not devoting sufficient resources to produce mean- 
ingful results. Unfortunately, in view of current congressional misgivings 
about NHTSA's campaign,"* greater appropriations seem unlikely. 

Although we have stressed that much remains to be leamed about the 
effectiveness of health and safety education campaigns, several points do 
seem clear. One important lesson to be drawn from the case studies is that 
health and safety hazards which apparently cannot be addressed by 
agency standards or other types of regulation are not therefore necessarily 
suitable candidates for information and education programs. These pro- 

187. See supra Section I!,B. 

188. See supra Section II.C. 

18V. See Appropriations Hearings, supra noic 73, Small Car Safety Hearings, supra note 5. 
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grams may have limitations as great as, or greater than, regulation.*** 
Given human frailties, some accidents simply cannot be prevented. 

Because human behavior patterns are often deeply ingrained, it also 
seems clear that, where possible, policymakers seeking to address health 
and safety concerns ought to favor campaigns that require only "one time" 
actions by consumers. Campaigns to promote the purchase of smoke detec- 
tors and the installation of safety latches on medicine cabinet drawers are 
good examples. Education campaigns that attempt to alter patterns of be- 
havior ought to be undertaken reluctantly — only after policymakers have 
concluded there is no other feasible way to address a problem and that 
education can solve the problem."* 

Health and safety education campaigns should be predicated on the as- 
sumption that changes in behavior come slowly, modestly, and often ex- 
pensively. Accordingly, government policymakers should shun "campaign 
of the month" approaches. Once undertaken, campaigns that require long 
implementation periods, as many do, should be supported for the time and 
with the funding necessary to produce a successful result. Major cam- 
paigns, like those discussed in this Article, should include detailed evalua- 
tion components that will allow agencies to draw the appropriate lessons 
from their own and other campaigns. 

Finally, to avoid often wasteful expenditures, government policymakers 
should insist that proposed education campaigns be subject to the same 
rigorous, skeptical scrutiny that most proposed regulatory measures cur- 
rently undergo. The failure to adopt such an approach will lead policy- 
makers to opt unthinkingly for politically popular education campaigns 
over more cost-effective alternatives such as regulations or, as may be ap- 
propriate in many circumstances, no action. 

B. A Proposal for Reform 

Having analyzed the potential pitfalls of education camp ..s, we 
would like to suggest some possible reforms. We do not advocate an 
abrupt halt to all ongoing information and education campaigns. Nor do 
we recommend that agencies cease issuing press releases, fact sheets and 
brochures. For present purposes, we suggest several specific changes in 
campaigns we would classify as "major": that is, those campaigns which 
either (i) require annual expenditures of more than $250,000, or (ii) ex- 

190. Sec supr3 note 6. 

191 By this, we mean that government should not attempt to do the impossible Some groups, 
such as hard'core drug addicts, simply may not be susceptible to persuasion by education campaigns. 
Government should accept this limitation. 
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lend beyond one year.*" Campaigns of this magnitude should not be com- 
menced without appropriate care to ensure efficacy and cost-?^ectiveness. 

Accordingly, policymakers should consider undertaking major cam- 
paigns only after making a number of findings and publishing them in the 
Federal Register. Publication of the findings would permit input from a 
variety of interested parties who might be in a position to contribute valu- 
able suggestions. To preserve simplicity, we would not permit judicial re- 
view of the findings.*" 

The list of required findings might include the following: 

1. The agency has identified tf»e specific segments of the public 
particularly at risk from the hazards to be addressed by the 
campaign. 

2. The segments of the public to be targeted are reasonably suscep- 
tible to persuasion through an education campaign.*** 

3. For campaigns designed to alter a pattern of behavior, the 
agency has concluded that no reasonable alternative campaign pro- 
moting a "one time" preventive action by members of the target au- 
dience could adequately reduce the hazards to be addressed by the 
campaign. 

4. For campaigns designed to alter a pattern of behavior, the 
agency has estimated the time necessary for the campaign to elimi- 
nate or adequately reduce the hazards to be addressed by the 
campaign. 

5. The educational materials and modes of distribution have been 
sufficiently pre-tested on a small scale to permit the agency to draw a 
reasonable inference that the materials will be successful on a wide 
scale. 

6. The agency has developed a reasonable evaluation plan designed 
to measure behavioral changes induced by the education campaign. 
Where appropriate and practicable, the plan should measure actual 
reductions in the risks to be addressed by the campaign."* 

192. These criteria represent our judgment regarding an appropriate threshold test against which 
to examine education campaigns. Some agencies may routinely conduct campaigns that require 
$250,000 annually, while the $250,000 would cover at most two or three CPSC campaigns in ten 
years The one-year criterion, however, would cover a number of campaigns at the CPSC and other 
small health and safety agencies. These limits would not, we think, be over-inclusive. 

193 Judicial review of agency rulemaking, in contrast, is generally allowed Sec, eg, Adwinistra- 
live Procedure Act 5 USC. §§ 701-06 (1982), National Traffic and Motor Vehicle Safety Act, 15 
US.C 5 1392(b) (1982); Consumer Product Safety Act, 15 U.S.C § 2060 (1982) 

194. See suprs note 191. 

195 Obviously, the best measure of success would be reductions m deaths and injuries In man) 
campaigns, it will be too difficult to gather meaningful mortality and morbidity statistics. In most 
cases, therefore, educators should measure changes in behavior, such as increased scatbcli use, that 
seem likely to reduce injuries and deaths. 
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7. The agency has compared the proposed education campaign to 
alternative approaches, such as standards, to determine its relative 
effectiveness in reducing the hazards to be addressed by the 
campaign. 

8. The costs of the campaign bear a reasonable relationship to the 
benefits to be derived from the campaign. 

Conclusion 

Mark Twain once said, "Soap and education are not as sudden as a 
massacre, but they are more deadly in the long run."**^ We agree with 
Twain that education can be effective in many contexts. We disagree, 
however, that education docs much good when it takes the form of a mul- 
titude of short-term, poorly conceived campaigns. We believe millions of 
taxpayer dollars are spent annually on education campaigns that produce 
no tangible benefits. In many cases, these dollars could be spent reducing 
deaths and injuries through more effective means. Until more careful 
thought and planning arc brought to bear to prevent this waste, we sus- 
pect true regulatory r '^orm will not have arrived. 



196. This finding docs noi require a formal cost-benefit analysis. It seeks a comparison of the 
known costs and benefits We generally find the requirement for cost- benefit analysis to be over- 
stressed in the case of regulations. To the extent that government engages in this type of analysis in 
developing regulations, it should do so for education campaigns to avoid unfairly biasing ofTicials in 
favor of education campaigns. 

197. M. Twain, The Facts Concerning the Recent Resignation, m MARK TWAIN'S SKETCHES. 
New and old 264, 265 (1875). 

198. Education programs designed to change attitudes, for instance, may complement attempts lo 
control health and safety hazards by other means. See supra text accompanying notes 1 18-20 and 152- 
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Mr. Barnard. Our next witness is Hon. Stuart Statler, vice presi- 
dent of A.T. Kearney, Inc., and a former Commissioner of the Con- 
sumer Product Safety Commission. Welcome to the panel this 
morning. 

STATEMENT OF STUART M. STATLER, FORMER COMMISSIONER, 
CONSUMER PRODUCT SAFETY COMIVIISSION, PRESENTLY VICE 
PRESIDENT, A.T. KEARNEY, INC. 

Mr. Statler. Thank you, Mr. Chairman. Your personal leader- 
ship and the oversight role of this subcommittee now for more than 
2 years have been instrumental in alerting the American public to 
the grave hazards of ATV*s. 

Fecently, it helped to bring about, at long last, a regulatory re- 
sponse on the part of the U.S. Government; namely, the executive 
branch. Unfortunately, the reason I am here today is because that 
response does not go nearly far enough. 

Interestingly, and it went unreported in many places, at the time 
that consent order was signed, the Department of Justice also filed 
a complaint against this industry. The DOJ complaint filed on 
behalf of the U.S. Government accurately pinpoints the imminent 
and unreasonable risk of danger, risk of death and severe personal 
injury presented by ATV*s, particularly three-wheeled ATV's. 

Mr. Barnard. Can we check and see if your microphone is on? 

Mr. Statler. By contrast, the negotiated settlement announced 
on December 30 conspicuously fails to do much to alleviate the 
danger to the public. When you look at it, what the manufacturers 
did is they presented an offer that the U.S Government simply 
couldn't accept. And lo and behold, incredibly, the Government ac- 
cepted it. 

That settlement omits the singular remedy which, overnight, 
could have appreciably reduced the huge toll of crippling injuries 
and deaths from ATV's; namely, recall of the product and return of 
consumer moneys with respect to that product. 

Instead, the settlement acquiesces to a series of what I would 
charitably call modest, informational warning, training activities. 
They seem to be aimed at making a defective product something 
less defective by trying to change rider behavior. That hasn't 
worked in the past, and there is simply no reason to believe that it 
is going to work now. 

In my view, unless three-wheeled ATV's are entirely removed 
from the market and from consumer use, all these activities togeth- 
er won't make a dent in the 250 deaths and 80,000 injuries yearly 
from this product. 

Nor will these tried and failed informational efforts alter the 
fact, as CPSC studies conclude, that during the average ATV's life- 
span of 7 years, there is a 1 in 3 chance that the vehicle will carry 
the rider to serious injury or death. I don't know of another con- 
sumer product whose injury rate begins to compare. 

Imagine the public outcry if one out of three toasters or dish- 
washers, or vaccines, or food products were also tied to such a stag- 
g*>rlng rate of injury. The manufacturers of three-wheeled vehicles 
know that these vehicles are flipping over and tipping over and 
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rolling over. They know and have known for some time that the 
vehicles are fundamentally flawed. 

They are unstable. And the manufacturers must know, they 
must know that unless they remove the three-wheeled ATV vehi- 
cles from any further use and limit four-wheel models to use by 
adults only, the pending consent order simply won't halt the car- 
nage. 

By the terms of the consent order, owners of three-wheeled vehi- 
cles are stuck with them. There are approximately 1.5 million cur- 
rently in use. They have been implicated in fully 78 percent of the 
883 known deaths associated with ATV's. That was as of last 
August. 

As of today, CPSC must be aware of well over 900, perhaps as 
many as 1,000 ATV-related deaths. Yet, the consent agreement set- 
tles for a rehash of more or less the same kind of warnings and 
informational pablum that have accompanied the vehicle these last 
2 years to little effect, along with an industry promise to set up a 
training program that will take months or years to fully imple- 
ment, if then. 

The training effort is not unlike the one the industry also 
pledged to the CPSC to undertake 3 years ago, in March 1985, 
which ended in failure. It utterl}' failed because of lack of adequate 
funding and adequate staffing, lack of commitment, and probably 
most of all, because even the most exhaustive training won't over- 
come the flaws of a three-wheeled ATV which is dangerously defec- 
tive in its very design. 

DOJ's complaint says that at any moment, and with no sign of 
impending danger, even on relatively smooth terrain, the vehicle 
can suddenly flip over and toss the unsuspecting rider. But the con- 
sent order opts for telling riders that this can happen, and leaving 
them to their own devises to prevent it. That is kind of like inform- 
ing the owners of Audi 5O00's that their cars have a flawed trans- 
mission design which permits dangerous, sudden acceleration in 
going from park to drive, and simply telling them to be careful. 

The approach didn't wash with NHTSA, and it won't wash with 
the American public. 

With Congress and the Government having determined that the 
vehicles are dynamically unstable, all the information and owner's 
manuals, all the warnings, all the training in the world is not 
going to make a defective design go away. It will not make that 
design any less defective, nor will all those activities make the 
three-wheeled ATV any less unstable. 

A design defect of such magnitude can only be remedied by 
changing the design for future production and recalling all those 
units currently in use. 

A few specific comments on the consent order. As to age require- 
ments, the Government found that youngsters under 16 lack, and I 
quote, "the cognitive and motor development necessary to operate 
these ATV's." Yet, the consent decree acquiesces to ATV use by 
riders at any age under 12 for vehicles under 70 CCD; and for 
youngsters 12 through 15, for ATV's with engine sizes up to 90 
CCD. Of the 883 known fatalities, 169 victims or 19 percent of them 
were under 12, and 377 of them, or fully 43 percent, were under 16. 
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To Mr. Craig's comment that 30 percent of the deaths were at- 
tributable to alcoholism, I can't imagine that anywhere near 30 
percent, or even 1 percent, or any significant portion of those 377 
youngsters under 16 were drunk. 

Moreover, the consent decree talks in terms of age recommenda- 
tions. There is no outright prohibition on use by youngsters under 
16. 

As to the false and deceptive promotion that the complaint iden- 
tified, as a result of the consent order, false and deceptive promo- 
tion may now cease. Parents who, when theii youngsters were tod- 
dlers, bought them these foot pedalled "Big Wheels' —we are all fa- 
miliar with them— were led to believe three-wheeled ATV's were 
simply motorized trikes, equally safe and stable. 

How wrong. They turned out to be, in the words of Senator 
D'Amato, "rolling death machine^/' But the consent order perpe- 
trates the myth spread by this industry that so many of the inci- 
dents to kids are due to "Lack of parental supervision." Supervi- 
sion is not the answer. It ignores the vehicles' underlying flaws. It 
is a copout. 

The key is in eliminating use of three-wheel vehicles altogether 
and making sure thdl four-wheel ATV's are not available to kids. 

As to the training requirements of the consent order, I have a 
hard time understanding how training of any sort will overcome 
the three-wheelers' intrinsic instability. But the consent order 
limits even training to those ATV buyers and their ^milies who 
purchase vehicles in the future, and those who hf^:^ purchased 
them within the last 12 months. 

In other words, such training is almost wholly irrelevant to the 
1.5 million three-wheelers currently in use, not recalled. Almost all 
of them were purchased before 1987. For the 12 months of 1987, fig- 
ures show that about 93 percent of the ATV's sold were four- 
wheeled versions and only 7 percent were three-wheeled versions. 
Thus, almost the entire population of owners and users of three- 
wheelers, those most at risk, are arbitrarily excluded from the cov- 
erage of the consent order's training requirement. 

On the issue of the consent order banning these vehicles, not- 
withstanding anything you may have heard to the contrary, three- 
wheelers are not— I repeat— not banned by the terms of this agree- 
ment. Even if they were, it would be an essentially meaningless 
concession. As of lata last summer, when the manufacturers intro- 
duced their 1988 models, there was not a single three-wheeler still 
being produced. So the question arises, how can you ban something 
that is no longer being produced? 

Since there are an estimated 30,000 to 40,000 so-called new or 
unsold three-wheel models from previous years still in dealer in- 
ventories, only those are affected and only for the time brng. As 
has been pointed out here, the agreement contains a provision that 
subject to standards being promulgated by CPSC, those three- 
wheelers may indeed come back on the market. And so what you 
have here is that even though the three-wheeled ATV with a solid 
rear axle and high center of gravity is determined to be inherently 
defective and imminently hazardous— by virtue of its design, mar- 
keting, promotion, lack of testing, and the like— when all the cur- 



id 

ERLC 



15i 



147 



rent brouhaha dies down, with a simple further nod by CPSC in 
the industry's direction, three-wheelers may be sold anew. 

As to the issue of used three-wheelers, the so-called stop sale pro- 
vision halts the marketing and sale of three-wheelers which are 
new or have not been sold yet to a consumer. It does not apply to 
used three-wheelers already possessed by dealers or which may be 
turned in by consumers in the future. 

In other words, leaving aside the 30,000 to 40,000 new three- 
wheelers still in dealer inventories, none of the 1.5 million three- 
wliceisjrt) alread> in ubu are subjcc^ to lulb le^ti Icioii. Throughout 
liieir Useful life iut^y niuy be sold aiiJ ic.^old, aiid hguin b> douici», 
•^ 'ihoul violating th r-'-'uent o>-d(-r And since t'le -^^rf^cnior t im- 
P').=»^s a troming requirement only ^or new vebicV mnru^n?- 
turfjr^: and dealers have :io obligation whatsoever tc train purchas- 
ers of these secondhand or used ATV's. 

I am going to ask that my entire statement be placed in the 
record. 

Mr. Barnard. Without objection, it will be done, sir. 

Mr. Statler. I would conclude, in order to permit questioning, 
that the Department of Justice and the CPSC clearly got outsmart- 
ed in this negotiation. Thev got outlawyered, as Senator D'Aniato 
pointed out. They got snookered into agreeing to a string of vapid 
assurances that commit the ATV industry to nothing when it 
comes down to it, while duping the American public into thinking 
that at long last a serious and imminent hazard is being eliminat- 
ed. 

Before even entering these discussions with the industry lawyers, 
Department of Justice and CPSC negotiators cast aside the only 
real remedy that could make a difference in appreciably reducing 
the toll of ATV tragedy, which has become a daily nightmare. 
Absent such a recall and refund, especially for the 1.5 million 
three-wheelers in use, the debilitating injuries, paralysis, and the 
deaths we have seen associated with these vehicles over the last 5 
years, will persist. 

Perhaps now the Congress should take matters into their own 
hands through legislation requiring precisely the recall result 
which the Department of Justice complaint seeks. That would 
avoid altogether putative concerns about years of protracted litiga- 
tion and about Government litigation costs, which purportedly 
were key factors in Department of Justice and CPSC beating a re- 
treat and acquiescing to this rather useless settlement. 

Mr. Chairman, as you pointed out in your opening statement, 
when I last testified before this subcommittee in May 1985, 1 urged 
prompt remedial action on ATV's, in view of what was then 161 
ATV-related fatalities and 125,000 se.dous injuries. 

Now, 2V2 years later, nothing has been done, substantively, to 
deal with the hazard. Today, we know of more than 900 fatalities 
and over 330,000 serious iiyuries from ATV's. If the consent decree 
before us is the best that the combined forces of the U.S. Govern- 
ment can do to address this danger, I urge you, don't delay any fur- 
ther in the face of ongoing tragedy each and every day. 

Pursue a legislative solution as the most direct and effective 
means for ensuring an adequate response to this grievous safety 
issue, which amounts to nothing less than the single most critical 
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hazard before the CPSC in its 15-year history and which, as a 
result of this so-called negotiated agreement, has been colossally 
botched. 

[The prepared statement of Mr. Statler follows:] 
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TESTIMONY OF 

STUART M* STATLER 

BEFORE THE SOBCCIMITTEE ON 
COMHERCE, CONSUHER, AND MONETARY AFFAIRS 
o£ the 

COMMITTEE ON GOVERNMENT OPERATIONS 
UNITED STATES HOUSE OF REPRESENTATIVES 
January 28, 1988 

Mr. Chairman^ thank you £or inviting me to revisit the 
issue o£ ATV hazards and assess the pending Department o£ 
Just ice /CPSC consent order, governing the ATV industry, now 
ptnding £or £inal approval by the United States District 
Court here in Washington, D.C. Your own personal leadership 
on this vital sa£ety issue, and the oversight role exercised 
by this Subcommittee £or now more than two years, has been 
instrumental in alerting the American public to the grave 
hazards o£ ATVs . Recently, it helped to bring aboutj at long 
last, a regulatory response by the Executive Branch. 
Un£ortunately , that response doesn't go nearly £ar enough. 

SUMMARY 

In short, I believe that the DOJ complaint, £iled on 
behal£ o£ the United States Government, ac<urately and £airly 
pinpoints, in exacting detail, the "imminent and unreasonable 



* Currently a partner and Vice President o£ A.T. Kearney, 
Inc., international management consultants , Mr. Statler heads 
up the £irm*s Risk Avoidance and Product Liability practice 
areas. He £ormerly served as Commissioner and 
acting-Chairman o£ the U.S. Consumer Product Sa£ety 
Commission. The views expressed are entirely his own and do 
not necessarily re£lect those o£ his company. 
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risk of death and severe personal injury" presented by ATVs, 
particularly 3-wheeled ATVs. By contrast, the negotiated 
settlement announced on December 30 conspicuously fails to do 
much to alleviate the danger to the public. 

It oaits the siogulAr reaedy which, overnight, could 
reduce the huge toll of crippling AW injuries and deaths* - 
iMUiely, recall of the product. 

Instead, the consent order acquiesces to a series of what 
I would charitably call "modest" informational, warning, and 
training activities apparently aimed at making a defective 
product somehow less defective by trying to change rider 
behavior. That hasn't worked in the past and there is no 
reason to believe it will work now. In my view, unless this 
dangerous product is entirely removed froa the market and 
fro« consumer use, all of those activities together won't 
■ake a dent in the almost 250 deaths and 80,000 serious 
Injuries yearly from ATVs, 

Nor will these tried and failed informational efforts 
alter the fact that, as CPSC studies conclude, during an 
ATV's average lifespan of seven years, there Is a one-ln-three 
chance that the ATV will carry its rider to serious injury or 
death, I don't know of another consumer product whose 
staggering injury rate begins to compare. Imagine the public 
hue and cry if 1 out of 3 toasters, dishwashers, vaccines, or 
food products was tied to a serious injury or deathi 



See Attachment I 
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The manufacturers of 3-wheeled ATVs know that these 
vehicles are flipping over, tipping over, and rolling over. 
They know who's using them. They know who's getting 
maimed and crushed and paralyzed and killed. It's mainly 
young kids - many of them 5, 8, 11, 14 years of age - who 
don't have the faintest inkling of the risk involved and who 
can't appreciate that risk. Many youngsters, as the DOJ 
complaint spells out, don't have the physical coordination or 
maturity to master the delicate balancing contortions that 
riding them demands. 

The firms also know, and have known for aoae time, that 
the vehicles are fundamentally flawed. They are unstable. 
And they mast know that unless they remove the 3-wheeled 
versions from any further use and limit 4-wheeled models to 
use by adults only, the pending consent order won't halt the 
carnage . 



THE UNREASOHAJgLE RISK 

As with any other recreational sport, some ATV riders 
engage in misguided practices that can lead to their own 
undoing. They may ride without proper training, or ride 
double, or absent helmets, protective clothing or gear, or 
after drinking alcohol. But apart from any possible misuse 
or abuse, the evidence assembled by the CPSC and the 
Department of Justice confirms that the very design of the 
3-wheeled ATVs render them inherently unstable and 
unreasonably dangerous. 



rk -k -k -k 




ERIC 



152 



-4- 

The plain £act is that 3-wheeled ATVs are not like 
motorcycles, dirt bikes, or bicycles or any sort, which 
everyone knows can fall over. ATVs look like they won't. 
Because they look so stable, buyers assume they are. And 
because of what the DOJ complaint identifies as past 
fraudulent and deceptive marketing and advertising explicitly 
aimed at kids, parents buy them for their kids thinking they 
are safe. Youngsters and parents have been lulled into 
believing that the vehicle couldn't possibly tip over. 

But based on the overwhelming evidence assembled by the 
Commission, the design and performance characteristics of 
3*wheeled ATVs commonly and regularly lead to tipover, 
flipover, and rollover. The reason is simple: In order to 
operate the vehicle properly, a rider sust induce 
instability. To turn a 3-wheeler, because of its solid rear 
axle, one of the rear wheels must break traction with the 
ground, causing the vehicle to be precariously balanced on 2 
wheels, 1 front, 1 back. In doing that, the rider must shift 
his weight to the outside of the turn while at the same time 
maneuvering his body to the inside of the turn. Not only is 
the vehicle unbalanced, but the rider is also. And the 
slightest miscue or terrain irregularity will send both of 
them flying. 

This maneuver is entirely contrary to what our instincts 
tell us and what our experience with other vehicles may have 
taught us. After identifying the ATV as being "dynamically 
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unstable cad complicated to operate," the DOJ complaint goes 

on to say that "... they require the rider to perform a 

difficult, demanding and delicate balancing act, with the 

risk that the vehicle will go out of control at any moment." 

The DOJ complaint further notes that: 

"At tiaes, ATV« require actions on the part of the 
operator which are not only physically difficult but also 
counter* intuitive. For ezaaple, to successfully execute 
a turn, the operator , in addition to steering the 
handlebars, aust shift his or her body might to the 
outside (rather than inside) of the turn, while at the 
saiie tlM leaning toward the turn. This «ist be done to 
reduce the weight on the inside rear wheel and overcoM 
the 8traight*ahead directional force created as a result 
of the solid rear axle. Failure to un-welght the Inside 
rear wheel will result in the vehicle cont^uing to plow 
straight ahead rather than turn in the direction 
intended. On the other hand, un-weighting the inside 
rear wheel too much will cause the ATV to tip over. 

"There is virtually no aargin for error in the operation 
of an ATV because of such peculiar operating 
characteristics. If an ATV is not operated in precisely 
the right way for the particular circuutances , loss of 
control is likely to result with little or no sign of 
Impending danger and insufficient time to take corrective 
action. 

"The smallest operational error can result in death or 
severe personal injury because the ATV, due to its high 
center of gravity and highly frictional balloon-type 
tires, is prone to tip and roll over on the rider, roll 
end*to*end and land on the rider or violently throw the 
rider, when the rider loses control. Due to the design 
of the ATV and the necessity for rider input to control 
the vehicle, the rider is often unable to Jump clear of 
the vehicle* Vhen the ATV tips or rolls over on the 
rider, the weight of the ATV «ay crush the rider, 
seriously aggravating the resulting injuries. 

"Loss of control can result even while operating at slow 
speeds or when contact is aade with very minor terrain 
Irregularities, such as snail bumps, rocks, holes or 
ruts. ATVs are marketed for operation over terrain that 
typically contains suc\ irregularities. 

"Loss of control occurs more readily with three-wheeled 
ATVs than with four-wheeled ATVs." 
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Apart from the defective tripod design/solid rear axle, 
and precarious handling due to their dynamic instability, 
these vehicles constitute an unreasonable risk, according to 
the DOJ complaint, for any number of other reasons including: 

A relatively high center of gravity accentuating 
their instability. 

Highly frictional balloon tires which, in earlier 
models, were the sole means of suspension, instead of 
incorporating adequate and independent front and rear 
suspension to cushion movement over Jarring surfaces 
or obstacles in an off -road environment. 

A capability of achieving speeds - in excess of 50 
raph on many models - which are clearly inappropriate 
and unsafe for the vehicle's intended purpose and use 
in an off-road environment where terrain 
irregularities are common and are to be expected* 

An elongated seat design which effectively Invites 
passengers, notwithstanding any warnings to the 
contrary indicating that the vehicle's handling and 
stability are adversely affected by passengers. 
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Lack of adequate warnings both on the vehicle itself 
and in tne owner's manual. 

Lack of satf iclent testing as to the safety of the 

Lack of hands-on training provided by manufacturers 

for all purchasers and intended users* 

Overall marketing practices which emphasized "an 
entirely false and dangerous sense of security and 
unrealistic expectations on the part of purchasers 
and users" including "the illusion that anyone, 

including children under 16 [could] easily and 

safely ride ATVs with no training and little or no 
practice." (DOJ complaint) 

Deceptive advertising which "failed to alert and warn 
purchasers and users about the complex handling 
characteristics of ATVs and the hidden hazards of ATV 
riding .,. [nor] the need for hands-on training." 

Inadequate labeling on the vehicle itself which fails 
to reasonably warn of the risks and hazards, does not 
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meet generally accepted design criteria, and exceeds 
the readability level of users; 

Accompanying representations by dealers, with the 
implied consent of the manufacturers, of "dangerously 
insufficient, deceptive or false information" about 
the vehicles. 



The huge toll of ongoing crippling injuries and deaths 
especially to unsuspecting children, coupled with the 
inherent instability of the 3-wheeled ATV*s design, mark this 
vehicle as an imminent hazard and unreasonable risk of injury 
if ever there was one. In my seven-year tenure as 
Commissioner at CPSC, of all the product risks and hazards 
staff brought to our attention, none struck me as more 
urgently in need of prompt remedial action and recall. 

DEFICIENCIES OF THE C(MJSENT (»DER 

The deficiencies of the preliminary consent decree are as 



1. The DOJ complaint states that: 

''Far £roB being safe, easy-to-rlde vehicles for hanless 
play, as defendants have falsely and deceptively 
represented thea to be, ATVs actually are unique and 
coaplex vehicles, requiring for their successful 
operation constant and precise rider manipulation which 
is neither instinctive nor easily mastered by a person of 
ordinary skill*. • .[Tlhere is virtually no aargin for 
error in the operation of ATVs because of their peculiar 
operating characteristics, and the penalty for asking the 
saallest aiscalculation aay be death or serious injury." 



follows: 
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Notwlthstanding that assessment, the consent order 
permits the most hazardous of these vehicles, namely 
3-wheeled ATVs, to remain on the market. Owners are stuck 
with them. There are approximately 1.5 million such vehicles 
currently in use. As CPSC studies document, since 1982 these 
3-wheelers have been implicated in fully 78X of the 883 
Known deaths associated with ATVs. That was as of last 
August. As of today, CPSC must be aware of well over 900 or 
even 1,000 ATV-related deaths. (I find it incredible that 
the agency does not have a much more recent and continuously 
updated tally, in view of the fact that this matter is - and 
has been for three years - the highest hazard priority 
confronting the Commissioners.) 

2. The DOJ complaint states that: 

"The United States brings this action to gain the 
inedlate relief necessary to protect the public from the 
unreasonable and ininent peril in which the defendants 
have placed 9 and continue to place, the ■llllons of 
innocent inadequately inforaed individuals who presently 
operate 9 or will in the future operate, ATVs." 

Yet the consent agreement settles for a rehash of more or 

less the same kind of warnings and accompanying "educational" 

or informational platitudes that have accompanied the vehicle 

these last two years to little effect; along with an industry 

promise to set up a training program which will take months 

or years to fully implement, if then. The training effort is 

not unlike the one the industry also pledged to the CPSC to 
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undertake 3 years ago, in March 1985, which ended in 

failv^re. It failed bc>.oause of lack of adeq^iate funding, lack 

baf^icsHv ber>iu^G o /o'^ the rpcc^ ^/>- m. stive t^^^lninj; won*^ 
overconc the flau.s ATV ^^^ch i^. vigt^rously 

d*^ Pc* ^ in its '^'^y '^esign 

'^le consent: orr7«=^T rloes not -rrv --^o any S'P^Manc^ of th^^ 
"liDHieHlHte relief" w^^-v, the o^.i-^l.!-" deter^r^p.^s '•o b« 
needed - specif Ic/ill y. removing fro.T. use the most hazardous 
vehicles: all 3-whecIprs, and A-vheelera purchased for 
youngsters under 16. Absent such isKcediate relief, v-e are 
left with the current toll of 20 deaths and 7,000 injuries 
each passing aonth.* 



3. The DOJ complaint states that: 

"The risk of hara presented ATVs Is both iwlnent and 
and unreasonable. Each tlae an ATV is operated, a rider 
... faces an unacceptably high risk that, at any »o«ent 
and with no sign of landing danger, he or she will 
either be killed or suffer a severe personal Injury." 

Notwithstanding this assessement of "unacceptably high 

risk," the consent decree permits 3-wheeled ATVs, which are 

demonstrably defective in their design, to remain in 



y» reporting years (1985 

and 1986), during the five months (May-September) of peak 
usage, CPSC figures point to deaths assocUted with ATVs 
occurring at the rate of 30 per nonth, or 1 each and every 
day. Serious injuries approxlsate 10,000 per aonth. or iwre 
than 300 each day. » i. i.« 
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consumers hands. Although *'at any moment and with no sign of 
impending danger," even on relatively smooth terrain, the 
vehicle can suddenly flip over and toss the unsuspecting 
rider, the consent order permits their continued use. It 
opts instead for telliag riders that this can happen and 
leaving them to their own devises to try to prevent it. 

That's kind of like informing the owners of Audi 5000s 
that their cars incorporate a flawed transmission design 
which permits dangerous > sudden acceleration in going from 
"Park" to "Drive," and then simply telling them to be 
careful. That approach didn't wash with NHTSA or with the 
American public. 

4. The DOJ complaint states that: 

"ATVs are inlnently and unreasonably hazardous £or a 
cooblnatlon of reasons: 

(a) "First, the ATV design is such that an ATV appears to tfs 
safe and stable, belying the fact that it actually is 
dynaaically unstable and coaplicated to operate." 

Having determined the ATV design itself to be 

"dynamically unstable," the Government has r-ncluded that 

3-wheel ATVs are faulty in their design. All the information 

in owners' manuals, all the warnings, all the training in the 

world is not going to make a defective design any less 

defective. Put another way, since the vehicle is dynamically 

unstable, warnings about its use - and even training - will 

not make the 3-wheeled ATV any less unstable. A design 
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defect ordinarily is remedied by a change or modification of 
that design for future production; those units currently in 
use are recalled. 

At the present time, unless and until a correction is 
made - if it even can be made - a recall notification should 
issue forthwith to the ovmers of some 1.5 million 3-wheeled 
ATVs. 



(b) Second, tfae nature of the ATV and its operation Is such 
that, ftequectly, when a rider loses control, before 
having tl»e to react, the vehicle rolls over on the rider 
or throws and lands on the rider, aggravating the 
accident to the extent death or severe personal Injury 
all too often results." ^ 

What the Governiuent U saying by this finding is that - 

apart from the ATV's inherent instability - that defect is 

compounded by the vehicle's demonstrated tendency when out of 

control to come crashing down on the unsuspecting victim. 

Incidents which might otherwise involve the rider being 

thrown and suffering less severe injuries become magnifiea 

when the 400-plus lb. vehicle subsequently impales the thrown 

rider. CPSC analysis of actual incidents point to this 

secondary effect occurring rather "frequently" as compared to 

incidents, for example, where a rider may lose control of a 

motorcycle . 

Again, the design of the vehicle itself contributes to 
this demonstrated secondary effect, and renders the 3-wheeled 
ATV all the more def'^ctive for that reason. Merely warning 
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people about this secondary effect, or educating or training 
them to anticipate it, is not going to change the fundamental 
fact that the vehicle has a proclivity, once out of control, 
to land upon and crush an already injured rider. 

(c) "Third, defendants have encouraged the use of adult size 
ATVs by children under 16, who lack the cognitive and 
motor development necessary to operate such ATVs safety." 

Notwithstanding the Government's finding that youngsters 
under 16 lack the "cognitive and motor development necessary" 
to operate these ATVs, the consent aecree acquiesces to ATV 
use by riders at any age less than 12 for vehicles under 70 
CCD, and for youngsters 12-15 years of age for ATVs with 
engine sizes less than 90 CCD. "Under 12" literally 
encompasses children as young as 5, 6, 7 and 10 - to whom 
serious injury and death have occurred at every level - who 
clearly lack the "cognitive and motor development necessary" 
to operate ATVs . .fety. Of the 883 known fatalities from 
ATVs, 169 victims or 19X have been "under 12." 377 victims 
or fully 43X were "under 16." 

Moreover, the consent decree talks only in terms of age 
"recommendations." There is no outright prohibition on use 
by children under 16; nor is their any effective means, 
within the terms of the decre.-, for restricting use by 
youngsters at these vulnerable ages. 

The consent decree should have recalled 3-wheeled ATVs 
outright, and restricted 4-whecled ATVs to "Adults only." 
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(d) 'Fourth, the aanluplatlve skills absolutely essential 
for safe ATV operation are neither instinctive or easily 
acquired, especially children under 16," 

To repeat, notwithstanding this Government conclusion, 

the consent order does not effectively keep these vehicles 

out of the hands of children under 16. In my own view, the 

industry's so-called "child-slaed" ATVs - from 50 to 90 CCD 

according to the language of the consent order - merely 

induce an illusion of safety and lead to, even ei.courage, use 

of the higher-powered, adult-sized ATVs by young children. I 

note that the one American company directly impacted by the 

consent order believes that use by youngsters under 18 is 

improper, in its separate consent order, Polaris reiterated 

its stated policy in no uncertain terms; "Never allow a 

child under 18 years old to drive a Polaris ATV, Children do 

not have the strength, size, skills or Judgment to drive an 

ATV safely." 

(e) "Fifth, defendants have falsely and deceptively proaote. 
ATVs as safe, easy to operate vehicles for the entire 
faaily and have created the illusion that riders of all 
ages can perform remarkable feats and stunts safely and 
with ease." 

It would appear, as a result of the consent order, that 
this kind of falce and deceptive promotion may cease. 
Parents who - when their youngsters were toddlers bought 
foot-powered "Big Wheels" for them - were led to believe that 
3-wheeled ATVs were simply motorized versions, and equally 
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stable and safe, 'low wrong they were. The "super trikes" 
turned out to be. In the words of Senator Alphonse D'Amato 
(R-NY), "rolling death machines." 

I am troubled, however, that the language of the consent 
order continues to perpetrate the myth spread by this 
industry that so many of the incidents to youngsters result 
from, or are attributable to "lack of parental supervision." 
The ATV industry has yet to provide a satisfactory 
e.planation as to how - when a youngster is traveling at any 
speed in excess of 2 to 4 mph where a parent might literally 
be able to walk alongside - any parent could effectively 
exercise supervision under normal riding circumstances. Once 
a youngster is proceeding at 5, 15, or 30 mph or more, as 
these vehicles are eminently capable of, there is almost 
nothing a parent can do under those circumstances to exercise 
effective supervision; that is, short of the parent riding 
along as a passenger - which would be an unsafe and 
prohibited activity. 

Supervision is not the answer. It ignores the vehicle's 
underlying instability. It's a cop-out. The key is in 
eliminating from use 3-wheeled ATVs altogether, and in making 
sure that 4 -wheeled ATVs are not available to anyone less 
than 16. Personally, I tend to agree with Polaris' policy of 
restricting use to adults , 18 years or older. If that is the 
precondition, and we are talking only about 4-wheelers, then 
proper warnings, educational material and comprehensive 
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training might make a real difference. 

(f) "Sixth, defendants have failed to effectively alert 

operators to the risks and hazards presented by ATVs and 
to the dire conseqences of not abiding by prohibitions 
and instructions.'^ 

The consent decree would appear to overcome this 
marketing and promotional defect. But the efficacy of future 
warnings, as well as informational and training programs, is 
undermined by the reiteration both in the consent order and 
accompanying documents that the defendants "contest the 
validity of the allegations made by the Government"; that 
defendants "do not admit that ATVs are or have been unsafe or 
defective"; and similar assertions which tend to bely the 
extremely grave hazard presented by these vehicles. 

In commenting on the settlement, one spokesman for the 
industry's trade group, the SVIA, continued to maintain to a 
Washington Post reporter that "ATVs are safe when ridden 
properly." Not so. What is exhaustively confirmed by the 
DOJ complaint, as well as CPSC analysis, is that even when 
ridden properly, these vehicles tend to flip or roll over 
because they are dynaaically unstable in their design. 

A spokesman for Honda was quoted by the LA Times to the 
effect that, "To my knowledge, the government has not found 
any defect in the design of ATVs whatsoever." He must not 
have read the DOJ complaint. He went on to say that "Their 
statistics show that rider behavior is the major cause of 
accidents." Again, the DOJ complaint demonstrates clearly 
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that the dynamic instability o£ the vehicle, accompanied by 
false and deceptive marketing as to its safety, is the major 
cause of ATV-related tragedy. Until the industry stops 
speaking out of both sides of its mouth, the safety message 
they pledge to convey will be lost. 

(g) "Seventh, defendants have not offered and actively 
promoted free, effective hands-on training for ATV 
purchasers, even though such Instruction is absolutely 
essential to lapart the complex skills required to 
operate ATVs." 

In the context of a 3-wheeled vehicle that is 
demonstrably unstable and defective in its design, I have a 
hard time understanding how training of any sort will 
overcome this intrinsic problem. One has to question the 
utility of trair.ing in this context. Based on CPSC's 
analysis of a representative national sample of all ATV- 
related injuries treated in hospital emergency rooms, some 
54X of the drivers involved in incidents had at least 1 
year's experience on ATVs . While many may not have had 
formal training, the analysis tends to confirm that even 
repeated experience on an ATV, and familiarity with its 
uncommon handling, does not preclude the possibility of 
sudden and unexpected overturning as a result of the 
vehicle's inherent instability* 

Notwithstanding my skepticism, the consent order is 
woefully deficient as to its training requirement because it 
linits such training only to those ATV buyers and their 
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famlUes who purchase vehicles In the future and those who 
have purchased such vehicles wi.tWn^the^last 12.^^ 
Obvioun!>, th.c, th. tr^ialLg p.oviao i^. a.i-o3c whoUy 
Irrel-.-.-t the 1.5 ^ilJion 3 ---.-led AT'/i currently 
and not recalled fay this agreeitent. Alnost all of them were 
purch...:,.' prior t. VJZ7 . Ovei.- cl^ 12 uioaLu« o£ 1987. 
Industrr/CPSC figures sl.ov that a),out 93Z of che ATVa aoid 
were A-vhsel /cr.;ion:.. and oul;, 7% S-wheelera. 

Tn-js, alaost che entire population of owners and users of 
Che 1.3 uiUioi 3-wheelors in uso - those ^ost at risK - are 
arbitrarily excl-.d-.d froi. the coverage of che consent order's 
tra ining "requ irement . " 

* * * 

Let me add a few additional points for this Committee and 
the Congress to weigh in determining the sufficiency of the 
Government's response in agreeing to a negotiated settlement 
that does not, by its terms, "adequately address an 
unreasonable risk of injury" as required by the Consumer 
Product Safety Act. 

First, notwithstanding anything you may have heard from 
CPSC, the Justice Department, or media reports coming out of 
the December 30 joint press conference announcing this 
consent order, 3-wheeled ATVs are not - I repeat, not - 
banned by the terms of this agreement. Even if they were, 
it would be an essentially meaningless concession on the 
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Industry's part. As o£ late last siuner, when the several 
manufacturers introduced their 1988 models , there was not a 
single 3-vbeeler still being produced. 

The Industry ascribes that to "market demand" for 
4-wheelers. Giving credit where credit is due, I ascribe it 
to the manufacturers silently acknowledging the fundamental 
design flaws associated with the 3-wheel concept. T .ey 
assigned S-wheelers to the same scrap heap as the 3-wheeled 
tractors of the 1940*8 which also proved to be especially 
unstable and dangerous. The ATV industry finally faced up to 
the reality that any more 3-wheelers produced would only add 
to the considerable product liability associated with that 
mistake, the sheer magnitude of which is only beginning to 
surface. 

So the question arises: how can you ban something that 
is no longer being produced? DOJ proclaimed in the opening 
sentence of its press release announcing the agreement that 
the industry was "ending the sale of all 3-wheel ATVs" which 
technically is correct. But the assertion gives rise to the 
mistaken impression, as picked up by the media, that 
3-wheeled sales are banned. Not so. 

Since there are, by government and industry estimates, 
only some 30-40,000 "new" and unsold 3-wheeled models from 
previous years left in dealer inventories, only those are 
affected and only for the tljie being. Tucked away in 
section L 3 of the consent order is language that "To the 
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extent that 3-wheeled ATVs meet mandatory standards (to be) 
promulgated by the Commission or voluntary standards 
satisfactory to the Commission ... the marketing and sale of 
such vehicles shall be permitted," nothwithstanding any 
previous indications to the contrary. 

In other vords, even though the 3>vfaeeled ATV with solid 
rear axle and high center of gravity U demonstrated by DOJ 
and CPSC to be inherently defective, iwiinently hazardous, 
and unreasonably dangerous by virtue of lt« design, 
marketing, promotion, lack of testing and the like - when all 
the current brouhaha dies down, with a simple further nod in 
the industry's direction by CPSC, 3-wfaeeled ATVs may be sold 
anew* 

If the current group of Commissioners could summon up 2 
votes to sanction a consent agreement so palpably inadequate 
as this, I have every confidence that 2 votes could also be 
found to approve a wholly inadequate standard permitting the 
resurrection and sale of 3-wheelers in the future. 

Second, the so-called "Stop-Sale and Repurchase Provision 
(paragraph F) of the consent order is extremely limited. It 
halts the marketing and sale of 3-wheeled ATVs "which are 
new or have not yet been sold to a consumer." The 
restriction does not apply to used 3-wheelers which are 
already in the possession of dealers (or manufacturers for 
that matter) or which may be turned in by consumers in the 
future . 
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In other words, leaving aside the 30-40,000 "new" 
3-wheelers still in dealer inventories and never before sold, 
none of the approximately 1.5 million 3 -wheelers already in 
use would be subject to this restriction. Throughout their 
useful life, they may be sold and resold by dealers without 
violating the consent order. And, since the consent order 
imposes a training requirement only for "new" vehicle sales, 
dealers have no obligation or incentive to train purchasers 
of second-hand or used ATVs. These appear to be particularly 
glaring omissions in view of the DOJ complaint citing these 
vehicles as "an imminent and unreasonable risk of death and 
severe personal injury." 

Third, nor does the consent order give any guidelines as 
to what would constitute sufficient "credit or other 
commercially reasonable adjustment" for the 30-40,000 
vehicles which would be subject to the stop-sale and 
repurchase requirement of paragraph F. That's left up to the 
manufacturers to determine. Without appropriate incentive, 
they won*t be turned in. 

Fourth , by the very terms of this agreement, section H 3: 

"The United States, through the Consumer Product Safety 
Comission, reserves the right to proceed administratively 
under section 15 [of the CPSA or the FHSA, or both] with 
respect to ATVs manufactured or distributed by defendants, if 
it determines 12 aonths or more subsequent to the court's 
approval of the final consent decree, that new and 
substantial evidence indicates that a further and more 
extensive rem'-dy, including recall or repurchase is 
warranted." (emphasis added) 
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VThat that really says is that the United States 
Government abdicates any responsibility it has to remove 
these hazardous vehicles from the market for at least the 
next 12 ■onths; and at that time, only if it can come up 
with some kind of "new and substantial evidence" (whatever 
that means) may it authorize further remedial action such as 
a recall and refund to owners. 

Thus, if it turns out for 1987, when all the figures are 
in, that not 250 but 350 persons were killed on ATVs - or 500 
- neither CPSC nor the whole of the United States Government 
can do a blessed thing to bring a halt to this mayhem until 
at least 12 more months expire, according to the terms of the 
consent agreement. 

Surely, most observers would have thought that something 
on the order of 900 deaths and 330,000 serious injuries 
associated with these vehicles over the last 5 years would 
have been sufficient basis to justify a recall and repurchase 
now. Arguably, under this language, even if the toll of 
tragedy "merely*' remains in the vicinity of some 300 deaths 
and 80,000 serious injuries over the next 12 months, that 
might not qualify as "new and substantial evidence," to 
justify more forceful and effective regulatory measures. 

With the notable exception of the good '5ense and 
leadership demonstrated by CPSC Commissioner Anne Graham in 
denouncing this consent agreement, I have never come across 
such a blatant abdication of responsibility on the part of 
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federal safety officials from what an agency's enabling 
legislation requires them to do. How many more deaths does 
it take before too many people have died on 3-wheeled ATVs? 



Fifth s paragraph E 1 (c) references a so-called "ATV 
Safety Verification Form," attached as Appendix C to the 
consent order. It may undermine the ability of anyone 
injured in an ATV accident in the future from seeking and 
obtaining appropriate relief and damages in the courts. 

The form, which in the future must be filled out and 
signed by prospective purchasers, amounts more or less to a 
release of the manufacturer from liability. Purchasers may 
unknowingly be signing away the legal rights they now have. 
By virtue of these pledges, the purchaser is likely to be 
held to have "assumed the risk," the true dimensions of which 
can't possibly be appreciated u. . .1 it's too late. 

These pledges ignore the fact that 3-wheeled vehicles 
intended for these purposes are inherently unstable, 
defective, and an imminent and unreasonable risk to publi,c 
safety. This "release," as a condition of the consent 
agreement, puts the Government's imprimatur on the industry's 
long-held and now-discredited contention that all the 
injuries and deaths associated with ATVs are merely a problem 
of rider carelessness rather than the fundamental instability 
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of the vehicle . 

It is senseless to have someone sign a waiver to "Never 
drive an ATV at excessive speeds," when there's absolutely 
no guidance given to what "excessive" means for a vehicle 
that cun go upwards of 50 mph. It is equally meaningless to 
have a purchaser pledge to "Always be extremely careful vhen 
driving an ATV, especially when approaching hills, turns, and 
obstacles and when driving on un£aalllar and rough 
terrain." Surely, when the next vehicle flips from an 
obstacle or turn - and injury results - the ATV manufacturer 
will contend that the rider violated his/her pledge to be 
"extremely careful." 

What the Justice Department and CPSC have done Is not 
only peralt a hazardous vehicle to remain In use, but 
penalize those i*ho use thea In the future by curtailing what 
would otherwise be their rightful legal recourse when tragedy 
strikes. 

* * * * 

CONCLDSIOH 

The United States Government - both DOJ and CPSC - were 
right on point in their assessment and characterization of 
the imminent and unreasona'^le risk of death and severe 
personal injury to the American public presented by ATVs . 
They then proceeded to gain industry approval of a wholly 
inadequate response to that grave hazard. 
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They clearly got outsmarted. They got outlawyered. They 
got snookered into agreeing to a certain vapid assurances 
that commit the ATV industry to next to nothing while duping 
the American public into thinking that at long last a serious 
and imminent hazard is being elimin^ated. 

This consent order makes a mockery of the Governiaent's 
public safety role which Congress envisioned when it passed, 
and the President signed into law, the Consumer Product 
Safety Act back in 1972. 

Government negotiators entirely omitted from the 
negotiations froa the outset any effort to require the 
defendant ATV manufacturers to offer a reasonable refund for 
return of all 3-wheeled ATVs and adult-sized 4-wheeled ATVs 
purchased for use by children under 16 in the purchaser's 
immediate family. That's what the CPSC voted in December of 
1986. That's what the DOJ complaint says is needed. But 
that's nowhere to be found in the consent agreement and, by 
all accounts, was never even on the table for consideration! 

Before even entering discussions with the ATV industry, 
DOJ and CPSC negotiators cast aside the only real reaedy that 
could make a difference in appreciably reducing the toll of 
ATV tragedy which has becone a daily nightaare. Absent such 
a recall and reasonable refund, especially as to the 1.5 
■illion 3-wheeled models in use, the debilitating injuries, 
paralysis, and deaths which we've now seen associated with 
these vehicles over the last five years will persist. 
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In the end, the liability costs to the affecte y^a. les 
- from allowing these 3-*wheelers to remain In use auu 
exacting a further toll - will far outweigh the admittedly 
heavy costs of a recall now. And so, not only is the public 
ill-served, and our society as a whole in tema of 'che 
bill? 'ns of dollars of added medical costs, lost earnings, 
ant li« Lgatlon arising from these tragedies. But the 
Industry is also ill-served. Although I'm sure Ic will take 
them yet another few years, as the liability surges, to 
realize Just how b^dly, 

I urge this Committee, and all those Interested within 
the Congress, to do everything possible to convince the 
DOJ/CPSC decisionmakers that the final consent decree should 
not be approved. If that effort fails, you might urge the 
Federal District Court before whom the final decree is 
pending to disapprove of the order as being contrary to the 
public Interest, The settlement is in contravention of the 
provisions of the Consumer Product Safety Act since a known 
unreasonable risk is not being adequately addressed. 
Moreover, the Interests of justice clearly will not be served 
by approval of this agreement. 

Perhaps the best course would be for the Congress to take 
matters into its own hands through legislation requiring 
precisely the recall result which the DOJ complaint intended 
to accomplish, A bill recently has been Introduced by 
Representative Joe Barton (R-TX) to that effect, as an 
amendment to the Committee print of HR 3343 now pending 
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before the House Energy and Commerce Committee. Such an 
approach would avoid altogether the putative concerns over 
"years of prolonged litigation ' and "government litigation 
costs," which reportedly were key factors inducing DOJ/CPSC*s 
hasty retreat in acquiescing to this wholly inadequate 
settlement • 

Mr. Chairman, when I last testified before this 
Subcommittee in May 1985, I urged prompt remedial action on 
ATVs in view of what was then 161 ATV-related fatalities and 
125,000 serious injuries. Two and one-half years have 
passed with nothing at all being done, substantively, to deal 
with the hazard. Today we know of aore than 900 fatalities 
and 330,000 serious injuries fron ATVs* If the consent 
decree before us is the best that the combined forces of the 
Department of Justice and CPSC can do to address this danger, 
don't delay any longer in the face of ongoing tragedy epch 
and every passing day. 

I commend this Committee's attention to pursuing a 
legislative solution as the most direct and effective means 
for ensuring an adequate respon3e to this grevious safety 
issue which amounts to nothing less than the single -most 
critical hazard before the CPSC in its 15 year history. And 
which, as a result of this "negotiated" agreement, has been 
colossally botched. 



* * * * 
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ATTACHMENT I 



UUQXX AHP rATALITIBS FgOH ALL>TEMtAIlf VKHICI^S fATg«> 



Curing the past six years, the popularity of 3 -wheeled and 4-wheeled ATVs soared, 
showing more than a twenty-fold increase (2000\) in units in use according to both 
industry and CPSC estimates t 

Year: laflfi im im. mi mi 1 966 

Shipments: 136,000 197,000 306,000 484,000 650,000 594,000 447,000 

ATVs in use in raid-1987 approximated 2.4 million, with 6.75 million estimated 
users. This was a sizable jump even from the 1.7 million units in use at the end 
of 1984, The figure grew by about 30\ in 1985; by about 10\ in 1986, 3 -wheel ATVs 
represented almost the entire market through 1982. In 1983, 4-wh«)el ATVs still 
comprised only about 11\ of sales, rising to 28\ in 1984, 61\ in 1985, 80\ in 1986, 
and 93\ in 1987. For 1987, based on reports from the four major manufacturers - 
Honda, Yamaha, Suzuki and Kawasaki - only six 3 -wheeled models were produced and 
sales represented only 7\ of all ATVs sold; two of the majors did not produce any 
3-wheelers for 1987. For 1988 models now being sold, there are not expected to be 
any 3 -wheel vehicles produced, although dealer inventories reportedly included some 
30-40,000 3-wheelers at the end of 1987, About two-thirds of ATVs currently in use 
are 3 -wheeled. Retail price of an ATV ranges from $600 to $3,500, averaging $2,500, 

According to the CPSC, during an ATV's average lifespan of seven years, there is a 
oae-in-three chance that tbm ATV vill carry its rider to serious iajary or death. 



IHJOTIBSi Hith the steep rise in sales in thr early 80's, injuries serious 
enough to be treated in hospital emergency ro^ms surged. Incidents in 1985 
increased by one-third over 1984; by 3 times over 1983; and by 10 times over 1982. 
For 1986, such injuries totaled 86,400 - about the same as the '85 level. For the 
first nine months of 1987 (thru September), yet another estimated 63,600 
ATV-related injuries were treated in hospital emergency rooms. Over the last five 
years, more than 327,000 serious injuries were associated with ATVst 

CPSC tit, of A TV Injuries Traaf d in HQaoital gmer<yencY Unnns 
Yeart ISOX 12fl2 1984 liftfi l£fi4 i^Al 

InjurifSt 6,000 8,600 26,900 63,900 85,900 86,400 63,600 (thru Sept) 

At its March 1986 briefing, CPSC staff presented an analysis of all ATV-rel^ted 
injuries treated in a representative national sample of hospital emergency rooms 
from May 1 to July IS, 1985. Among the findings — 

- 53\ of the accidents occurred at speeds under 16 mph i 

- 68\ of the ATVs hit a terrain irregularity or larger obstacle 

during the seguenc* of events lesding to th« injury; 

- 28\ of the accidents occurred during turning; 

- 41\ of the accidents were classified as the vehicle overturninq j 

in 24\ the vehicle rolled sideways; in 10\ it flipped 
backwards; in 7\ it flipped forward; and in another 7\ it 
tipped, but did not overturn; 

- 26\ of the ATVs landed on the injured person; 

- 19\ of the injured persons were under 12 years old; 46% unde" 16 years; 

- 56\ of the drivers wore no protective eguipment; 44\ wore some 

equipment: helmets (37\), gloves (13\), h^^vy boots (10%),^ 
goggles (8\); 

- 54\ of the dr'.vers had at least one year's t .^ arieDce a 26\ had 

less thau one month's experience. 

(over) 
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BSAXBS: CPSC has docujMnt«d r«^rtt of at Uast 683 ATV-r«lat«d deaths occurring 
in tha 5 1/2-year period between 1982 and July 1967; 772 of those fatalitiei 
occurred in just the past 3 1/2 years: 



Yeart 
Deaths: 



1982 
26 



1983 
85 



153 



246 



12fifi* 
268 



mZ**(Thru July) 
105 



The fatality toll is incomplete both for 1986^ and especially for the first se^en 
months of 1987. For these periods* death certificates froa the states will continue 
to come to CPSC at'^ention throughout all of 1987 and 1988. Of all known fatalities* 
377 victims (43\) were under age 16# and 169 victims (19\) were under age 12. 

3-irtiettl ATVa vera involved ia 78\ of the 883 deaths reported to date; 4-wheelers« 
19\; for more than 2\ of the fatalities, the type of ATV was unknown as yet. States 
reporting the most ATV fetalities are: 



California - 67 
New York - 59 
Michigan - 46 
Wisconsin - 45 
Pennsylvania - 44 
Arkansas - 39 
Minnesota - 33 
Louisiana -31 



Florida - 29 
Alaska - 28 
Texas - 26 
Mississippi - 27 
Tennessee - 27 
Ohio - 22 
Alabama - 19 
Illinois - 19 
Utah - 19 



19 



19 



N. Carolina 
Missouri 
Indiana - 18 
Arixona - 17 
Hashiogton - 16 
H. Virginia - 16 
Kansas - 15 
Virginia . 14 
Maine - 12 



New Mexico - 12 
N. Dakota - 12 
Kentucky - 12 
Iowa -11 

Massachusetts - 11 

Oregon - 10 

New Hampshire - 10 

Georgia - 10 



HBCOLXTOar STATTTSi On December 12, 1986, by unanimous vote, the CPSC determined 
in a closed session enforcement meeting that ATVs presented an "imminent haaard** 
under Section 12 of the Consumer Product Safety Act (CPSA), and by a vote of 2-1 
detemintd that the degree of haxard warranted: a refund program (recall) for all 
of 3 -wheel ATVs; a refund program (recall) for 4-wbeel ATVs used by children under 
16 years of age; extensive notice of the risk and warnings by manufacturers to 
past, present, and prospective ATV owners and users; and extensive free training 
to be furnished by the industry to past and prospective purchasers and/or users in 
the purchaser's immediate family. In early February 1987, pursuant to the CPSA, 
the Commission sought representation from the U.S. Depertment of Justice (DOJ) in 
bringing a civil action in Federal District Court to enforce its decision. 

Several months prior to the CPSC's enforcement decision, on July 16, 1986 the 
Committee on Government Operetions of the U*S. Souse of Bepresentatives, reporting 
on its ATV inquiry (House Beport 99-678 99th Cong., 2d Sess.), concluded that 
3-wheel ATVs present both "an unreasonable and imminent risk of death and serious 
injury requiring immediete enforcesMnt action by the CPSC,** including e recell of 
all 3-wheeled ATVs and a baa on future production. Oa October 2, 1987, in e 
supplementel report (Bouse Beport 100-335, lOOth Cong., lit Sess.), the CoMiittee 
reiterated its concerns about the haserds essociated with 3-wheel ATVs; cited the 
"unconscionable delay** by the DOJ in filing the enforcement action under Section 12 
of the CPSA, as voted by the CPSC on December 12, 1986; and urged innediate action 
by DOJ in view of the large number of ATV deaths and injuries during thet delay. 

Finally, on December 30. 1987, the DOJ and CPSC jointly announced a negotiated 
settlement with the ATV industry which included a program of warnings, information 
about the risks, hands>on-training, and a halt in further seles of 3-wheelers still 
in dealer inventorieii. Notably absent was any recall or repurchase of the 1.5 
million 3-whee3^£ ATVs in use, or for 4'Wtieeled ATVs purchased for children a. der 
16. This agreement was filed as a preliminary consent order in Federal District 
Court in D.C., along with a strongly-w>rded 22-page DOJ complaint identifying ATVs 
as an "imminent and unreasonable risk of death and severe personal injury." 



Incomplete 



Very Incomplete 
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Mr. Barnard. Thank you very much. 

Mr. Pittle, in your experience as Chairman of the Consumer 
Product Safety Commission, have you ever run into an experience 
like this before, where the Justice Department would issue a com- 
plaint, and then immediately seek a settlement? 

Mr.. PnTLE. For the record, I was Acting Chairman at the time 
when the current administration took over. When we dealt with 
Justice in the past over the years, we would ask them to seek what- 
ever remedy I can think of that we had hoped to get. I don't ever 
remember anyone walking in and handing me down a settlement 
and saying, "Here it is." If that is what happened, no. That is not 
something I ever experienced. I am not even sure — 1 don't know 
what happened in this case. 

Mr. Barnard. Did you get any discouragement from the Justice 
Department from time to time as to the cost or the possibilities of 
the success of litigation? 

Mr. PrnxE i never heard the subject discussed. In the sense if 
there was a safety matter to deal with, I wouldn't suspect the Jus- 
tice Department would say to me, ''It is going to cost too much to 
bring the case," if that is what you are referring to, becai.se that is 
what the role of the agency is, if it is going to be a long drawn out 
affair and we believe it is the proper thing to do following the 
mandate of the act. 

What I would do is come back to Congress, seek a special appro- 
priation, and say to you, "I am trying to carry out the mandate you 
gave us, and it is going to cost a lot of extra money, and we need a 
special appropriation for that." I don't remember ever having the 
Justice Department assess a fee to its clients, if that is the point 
you are trying to make. 

On the other hand, you constantly get advice from whoever your 
lawyers are, whether it is the Commission lawyers or Justice De- 
partment lawyers, assessing the likelihood of prevailing in the suit 
you want to bring. They will tell you you have got a good chance of 
prevailing, a slim chance of prevailing. Lawyers have many hands, 
and they keep saying on this hand, on that hand, on one hand and 
the other. 

So as an agency decisionmaker, it would be my responsibility as 
one of the group to listen to those arguments and decide what 
would be the best way to go to bring about the action we feel is 
necessary. That is a (Commission decision. It doesn't go to any one 
person, it goes to the group. 

Mr. Barnard. Mr. Statler, there have been some suggestions 
about a refund, a less drastic recommendation than a complete 
recall. What is your opinion of including in this settlement, even 
though it is flawed in many, many areas I think, as you do, that at 
least a refund be available to those parents who want to return the 
ATV's? Personally I don't think that is going to resolve the entire 
problem. Do you think that would be anywhere near an acceptable 
provision in this settlement? 

Mr. Statler. I do indeed, Mr. Chairman. That is my position. 
And this is partly in response to Mr. Craig's previous question also, 
I don't think there is any way of forcing consumers to return some- 
thing they don't want to return, and I certainly wouldn't advocate 
that 
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Typically the Government orders a recall, or an industry or man- 
ufacturers voluntarily decide to recall the product. As many con- 
sumers as want to return that product — or in the case of an auto- 
mobile, to have the product repaired— they bring them in, they 
return them. The^-e are always going to be some people out there 
who don't want to be bothered, or for whatever reason they may 
•vant t'y keep the prr^^uct. They a^^' johig to 'y^: and >-»c 
that I know of is advocating that the Government anythinj fur- 
ther. No one is .senjv>iy urging Governjia -athoril...^ 
through their homes and search out fbat produc* -^i/e it, .my- 
thing else. I had not heard that. 

Mr. Barnakd. W*^ nro not sayinf; i< is agair»'-:f - law to k^cp 
them, we are not forcing parents to turn them in Ia other v/ords, 
you do agree that would be a modest 

Mr. Statleh. I do, and I think further, with respect to those 
many people out there who might want to keep ineir Al V s, 1 
think the real issue is do they want a dangeroui? and defective 
three-wheel ATV by virtue of its design. Or would they want a ve- 
hicle that I think all people in this discussion v :.ald agree is a 
more stable vehicle, namely the four-wheeler which, with the ap- 
propriate warnings, with the appropriate training, vvith the appro- 
priate age qualifications and the rest, might be in the realm of a 
reasonabl]^ safe product. 

And so if the people owning three-wheelers were given the alter- 
native of turning them in in return for or for credit toward a four- 
wheeler, I think you get a much greater percentage of return that 
would help to enhance the safety situation. 

Mr. Barnard. Would you like to respond to that? 

Mr. PrmjB. Yes. It has been a long time before I sat alongside 
my former colleague, and I hesitate to reach so quickly a moment 
of disagreement. I have an opinion about the inherent safety of the 
four-wheel product. I think there is every reason to believe while 
they have improved in some respects, the hazard is as great as the 
three-wheeler. 

I would like to address something you mentioned a minute ago. 1 
think it is probably useful, at least for me anyway, in the discus- 
sion to talk about recall as recalling the risk, because the recall 
really is not a thing, it is a process by which you try to remove the 
consumer from the risk, and you can do that by either repairing 
the product or replacing the product or offering a refund so that 
the consumer returns the product. But whatever it is, it is all 
under the general thing called recall. 

And so when one manufacturer offered a partial replacement 
cost/benefit to the consumer, that was an enticement to get rid of 
the three-wheeler that th?y had. So it isn't clear it has to be just 
cash, although in this case I doubt very much, I don't think you 
could repair it, but they could offer, for example, to replace it with 
a different kind of veWcle altogelher, like l(>-speed bicycles. They 
might say turn it in and we will give you 3 10-speed bicycles, or 
something else if the retailer happens to sell those products. But 
whatever it is, it could not be anjrtning other tl.an an offering that 
the consumer then would have the choice to accept or not. 

And why 1 feel that is so important is that the industry would 
have, as well as the Government, made, taken their best shot at 
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trying to remove the consumer from a risky situation, but by not 
making that offer, by resisting that offer, by simply blaming the 
consumer for misusing this product and letting the continued death 
and injury rate go on is the part I find most troubling. 

Mr. Barnard. If the Government seal of approval is on this set- 
tlement, does that in your opinion add to the usefulness tj defense 
lawyers in private litigation brought in these cases? 

Mr. PriTLE. I happen to believe it is not either/or. If the Govern- 
ment sought recall and didn't get it and the Government had an 
agreement that only said we are going to stop selling the remains 
of the three wheels in the distribution -hain, and that is all, I 
think that is a plus. It is not a big plus, but it is a plus. And with- 
out any provisions in there to carry out education programs and 
give warnings, I don't think manufacturers are just going to, OK, I 
am not going to educate people, I am not going to warn people, I 
think they got enough pressures in the product liability arena, they 
are going to do their best to educate and warn. 

My problem is, and having the Government sign onto this, l^ti- 
mizing this is a fix for a very serious problem, because even though 
there might be a statement on there that says this is not a waiver 
of responsibility and so on, I can't imagine that some defense 
lawyer in some other State is going to hold it up and say, you 
signed all these different things as well as the Federal Government 
endorsed this as the program that was the adequate solution for 
this problem. 

And I think that will only enhance the manufacturers' protec- 
tion. They will look more reasonable because the Federal Govern- 
ment endorsed this. I don't think the Government should be en- 
dorsing this. They shouldn't be endorsing how to protect the manu- 
facturer, they should be fighting for protection of the consumer. 

Mr. Barnard. Mr. Statler. 

Mr. Statler. I would subscribe to everything Commissioner 
Pittle said in that respect. I do believe that there is a danger of 
certain States being, in effect, preempted from legislating on their 
own. 

As Mr. Craig has indicated, they do have a responsibility. But I 
would agree with you, Mr. Chairman, that they may be preempted 
by virtue of the fact that the Federal Government has already, in 
effect, endorsed a so-called solution which, as the testimony this 
morning points out, is not a solution at all. And when it comes to 
the so-called release that Senator D'Amato identified in far more 
vivid terns than I possibly could, I think I would have to agree 
thaty in terms of future litigation, that release, those disclaimers 
are going to have a major impact. For those consumers who decid- 
ed on their own, whether informed appropriately or not, to contin- 
ue using either three-wheelers or four-wheelers sold in the future, 
if they have an accident, their chances of successfully recovering 
from their injuries are appreciably diminished. The statement they 
have subscribed to that I won't drive at excessive speed," what- 
ever that means, that '1 will be careful when approaching turns or 
hills" or anything else, those signed statements, come hell or high 
water, are going to be used against them in that litigation. 

Mr. Barnard. Mr. Craig. 
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Mr. Craig. Thank you very much, Mr. Chairman, Mr. Pittle, Mr. 
Statler. Mr. Statler, it is good to have you back before the commit- 
tee. A couple questions, Mr. Chairman, of Mr. Pittle. 

In the course of your experience and your tenure at CPSC, how 
many of the efforts that your Commission put forward, whether 
they be mandatory standards or actions banning hazardous prod- 
ucts, were ultimately tried in the court? 

Mr. PnTLE. I am glad you brought that up. I only wish I had 
known you were going to bring it up before I flew down from New 
York this morning, because that is probably one of the— that is a 
t3rpical example of unrepresentative and misleading information 
Mr. Scanlon has publicized rather widely. 

The Commission, during the 9 year? I was there, promulgated— I 
am going to pick a number which is going to be plus or minus—in 
the neighborhood of 45 to 50 rales and r^olations, bans of stand- 
ards, hundreds and hundreds of rules, most of them of a voluntary 
nature. 

Mr. Craig. You said voluntar>. 

Mr. Ptttle. Let's get clear about something called voluntary. If 
the Government says to the company, "You have got a serious 
problem here and we are going to go before an administrative law 
judge and order a recall" and the company realizes there is going 
to be a lot of attendant publicity and the rest of it, the company 
says, '1 am going to do the recall ' 

Mr. Craig. In other words, you blackmail them into it? 

Mr. Prrrui:. No, we use the authority you gave us to bring about 
a safer marketplace for the consumer. 

Mi . Craig. Is that true of GM, they went to court and won? 

Mr. PnTLE. I knew nothing about GM at that time. 

Mr. Craig. You were not at the Consumer Product Safety Com- 
mission at that time? 

Mr. PrrrLE. No. 

Mr. Craig. You are correct. I am in error. 

Mr. Ptttle. The point is, most of the standards promulgated 
under the Consumer Product Safety Act were indeed challenged by 
manufacturers in court, and some of them were altered, a couple of 
them were basically gutted, strengthened, but the vast majority of 
the relations that we promulgated under the Hazardous Sub- 
stance Act, under the Poison Prevention— there are three Ps, 
Poison Prevention Packaging Act— all of those went through, and 
today children are not burning up in pajamas, and children are not 
drinking lye because the containers have child-resistant closures on 
them. All those things were .lot challenged, and they were rules 
and regulations promulgated by that agency. 

What is misleading and unrepresentative is to select several of 
those rules and regulations that were promulgated under one of 
the several acts we administered and hold that up as if to say 
every time you regulate, somehow you are going to go to court, you 
are going to lose, and it is better to take a slice out of the loaf now 
voluntarily. That simply is categorically wrong. 

Mr. Craig. Well, but the facts seem to bear out that in many 
cases those decisions made by you were in fact overturned. You 
just admitted that. 
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Mr. PiTTLE. No, the facts bear out a few of the cases were al- 
tered, and two of them were overturned out of 50 or more. 
Mr. Craig. We will debate that. 

Mr. Pim^. Let me argue 

Mr. Craig. Let me ask you this question. 
Mr. PriTLE. Sure. 

Mr. Craig. Sitting as the Chairman of the Commission, hypo- 
thetically, you decide on a decision, you hand it over to Justice, 
Justice mulls it around, looks it over, comes back u you and collec- 
tively every attorney in the room says: "It appears to us based on 
our best knowledge that we can't win this." What would you do 
then? 

Mr. Prmjs. Well, I would ask them whether they would win it. 

Mr. Craig. You see^ advice from attorneys, and their advice to 
you is on your cha ices winning this in court are probably close 
to "nil" at best. 

Mr. PiTTLE. OK. 

Mr. Craig. What would you k^o then.^ 

Mr. PiTTLE. Under that hypolhctical case, which I don't believe 
that is the case here of the ATV's, under that hypothetical case, 
what I would do would be to talk to the other Commissioners and 
say, "Do you want to push forward anyway?" For reasons— because 
those lawsuits have an unpredictable air about them. If we said, 
"No, that is going to take too long and produce nothing, so let's go 
to our Oversight Committee and seek relief," because I feel an obli- 
gation to tell my Oversight Committee that here is a case that has 
one of the most hazardous products the Commission has ever had 
to study, the law doesn't provide the remedy to the Congress 

Mr. Craig. You would not move toward a solution yourself, you 
would go for a legislative route. 

Mr. PriTLE. I would do something besides sit there and take a 
warning verification problem that is affixed. I would publicize to 
my Oversight Chairman I need legislative remedy, but that hypo- 
thetical is so far to the extreme, sir, I don't 

Mr. Craig. We will find out it is to the extreme. I think the facts 
in time will probably bear me out. 

The waiver form that Senator D'Amato held up, and both of you 
seem to address that as being of little value, and I guess mislead- 
ing—isn't that the word you used— to the consumer? 

Mr. PiTTLE. No, I said as a warning to the consumer, I find it is 
better than no warning, and it is a good thing to tell the consumer. 
My point of view is I don't believe that that warning will be made 
regardless of whether the Commission accepts this settlement 
agreement or not or at least if a manufacturer is prudent, they will 
warn the consumer. 

Mr. Craig. I may have misunderstood you. I thought my notes 
bore out your thought or you did agree with Senator D'Amato it 
was misrepresented. 

Mr. PiTTLE. No, what I said was I thought it was inadequate as a 
real warning, as a warning to say to a parent— and remember 

Mr. Craig. Do you believe it protects the manufacturers from 
certain liability? 
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Mr. PriTLE. I think it will help insulate the manufacturer. I don't 
believe it will dispose of his liability. I think it will add to his de- 
fense. 

Mr. Craig. I think that it is a valuable point, because that par- 
ticular form that was held up has been used by a manufar'urer for 
nearly 3 years, and he has all kinds of suits against him, so it does 
not protect the manufacturer. I think we can — I think that it is an 
important thing to say for the record. I think it is important to say 
that does by saying "Here are the things thou shalt not do as an 
operator," and you are going to sign them, maybe helps more than 
just having them in a manual stuck in the tool box of one of the 
operators operating units. 

Mr. Ptttle. I think you made a good point there. My concern is 
not the piece of paper or the way they are written. Personally, I 
think they are inadequate because they are not specific and kind of 
pabulum, but my concern is having the Federal Government sign 
on the bottom line an agreement that endorses this as part of a fix 
to a problem. I don't think 

Mr. Craig. Was it the only fix or was it one of eight or nine? 

Mr. PnTLE. Whatever it is, it itself will add to the manufactur- 
ers' defense just to have the CPSC seal of approval on it, and I 
don't think that that will do the consumer any good. 

Mr. Craig. I am glad we clarified that. I didn't understand your 
p<^ition before. I think it is clear now. I am not going to take issue 
with you if that is how you feel about it. I think it is important to 
show, though, it does not waive the manufacturers' liability. 

Mr. PnTLE. No. 

Mr. Craig. I think that point was attempted to be made this 
morning by some, if not by you, certainly it is important that we 
clarify that. 

Mr. Statler, can you tell me about A.T. Kearney, what do you do 
in your new role? 

Mr. Statler. I am vice president of the company and a partner 
in charge of their risk avoidance and product liability practice. 

Mr. Craig. And in that role, what do you do? 

Mr. Statler. I advise companies, both in connection with prob- 
lems relating to products, problems relating to possible recalls or 
real recalls, as well as problems relating to the bjrproducts that 
impact on our environment. I advise them as to how best to 
manage the risks associated with those products and byproducts. 

Mr. Craig. What would be a tsrpical tjrpe of company you would 
be working with? 

Mr. Sfatler. Typically, we work with a lot of the Fortune 1,000 
companies, advising them in an overall sense on management prob- 
lems, and in my specific area, with respect to risks associared with 
products and the environment. 

Mr. Craig. Do you have as a client any ATV manufacturers? 

Mr. Statler. I do. 

Mr. Craig. What do you do for them? 

Mr. Statler. I have advised one company, the Polaris Co., whose 
name has been mentioned today, in connection with ways in which 
they might better manage the risks associated with their continued 
production of four-wheeled ATV's. 
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Mr. Craig. Do you advise any of the victims of ATV's in your 
current status, or just the manufacturers of the products? 

Mr. Statler. I have never talked to a victim that I can recall. I 
have been subpoenaed and ordered by the court in two cases to be 
deposed in ATV cases. 

Mr. Craig. I was just curious how you were making your living 
now. Now we know. I don't believe I have any other questions of 
these gentlemen. 

Thank you. 

Mr. Barnard. Thank you very much for being here. Both of you 
made very excellent witnesses. It is very interesting to get your 
evaluation of this matter at this particular time, and it has been 
very helpful. Thank you very much for coming. 

The committee will be in recess for about 15 minutes, just 15 
minutes, so please, witnesses, don't leave. 

[Recess.] 

Mr. Barnard. The subcommittee will please come to order. 

Our next panel this morning — I would like to ask staff if they 
would please ask the witness to come in from outside. 

Mr. Craig. Mr. Chairman, I would ask unanimous consent that a 
series of correspondence between Senator D'Amato and Commis- 
sioner Scanlon be entered into the record. Mr. D'Amato referred to 
that correspondence this morning in his testimony. It is available, 
and I think it would be insightful for the record to have it. 

Mr. Barnard. Do you have any particular place you would like 
to insert it in the record? 

Mr. Craig. Following the testimony of Members of Congress 
would be appropriate. 

Mr. Barnard. Without objection, so ordered. 

[The information may be found on p. 49.] 

Mr. Barnard. This morning our next panel consists of Mr. 
James McFadden, a parent; Ms. Bonnie Sumner, a parent; and Dr. 
Richard Narkewicz— how did I do on that? 

Dr. Narkewicz. You did fine. 

Mr. Barnard. We are delighted to have you this morning and 
appreciate very much your being here and offering testimony 
which we think will be important in the consideration of this 
matter. 

Let me say at the outset to those of you who suffered losses and 
injuries in your family that we certainly are sympathetic, and we 
do appreciate your being here this morning and testif3ring. 

We will first hear this morning from Mr. James McFadden, from 
Omaha, NE. Mr. McFadden has already been introduced by his 
Congressman, Congressman Daub, and we will hear froni you first, 
and then we will hear from Ms. Sumner and Dr. Narkewicz. 

Mr. McFadden. 

STATEMENT OF JAMES McFADDEN, PARENT, OMAHA, NE 

Mr. McFadden. Thank you. If you will allow me as I speak, I 
would like to display a portrait of my little boy. 

Mr. Barnard. That would be fine. How old was he? 

Mr. McFadden. He was 8 years, 3 months and 28 days old. This 
is my wife. Deb. I would like to start by saying that we have come 
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here at a time of tremendous personal grief on behalf of my little 
boy, Joseph. Joseph couldn't be here today. He was run down by a 
three-wheel ATV on January 18, 10 or 11 days ago. Joseph died the 
evening of January 16 from severe head damage. 

Joseph was my buddy. He was bom on September 18, 1979, on 
our third wedding anniversary. He was my first child, my only son. 
Joseph went to God when he was 8 years, 3 months, and 28 days 
old. Joseph leaves his mommy and daddy and two little sisters to 
mourn his loss. 

I want to take a minute to tell you about my buddy. He was in 
the third grade at St. Joan of Arc Catholic School in Omaha, NE. 
He was a Cub Scout for the past 2 years, and he so dearly loved to 
ski. 

Joseph learned to ski when he was 6 years old. He had been 
skiing in Colorado on four different occasions in the past 3 years. 
Christmas week, h»^ and I skied the advanced slopes together. As a 
reward of excellence in his school work, I enrolled Joseph in a local 
ski club in the Omaha area. They took him on a bus to a local ski 
hill in Iowa for lessons on more advanced techniques. 

Joseph was standing on skis near the base of the hill, in a sta- 
tionaryposition, when a three wheel Honda 250cc ATV struck him 
down. The ATV was driven by a volunteer with the National Ski 
Patrol Association. The 34-year-old driver was heading up hill. The 
terrain was open and flat, the night was clear, and the area was 
lighted. The force of the collision was tremendous. 

My son was airlifted to an Omaha hospital. He was unconscious 
and had difficulty breathing. 

After 12 hours, his neurologist told us to pray, that it was impos- 
sible, and that our baby was brain dead. He asked Joseph's mom 
and I to agree to do nothing heroic, to not restart his heart if it 
failed. 

Deb and I couldn't make that decision. We prayed and we cried. 
We called in his pastor and sister that ran the school, and they 
prayed with us. His mommy and daddy and pastor and sister, we 
gave him last rights together. We held his hand, and we asked for 
Grod's help. 

In the end, we asked God to hold our baby in His arms and to 
take him to heaven. Joseph died Saturday night, January 16, 24 
hours after he was struck. His mommy and I held him, we watched 
his blood pressure go away, and we watched his heart tick down to 
zero. 

I have never known pain this deep. I didn't suspect it was even 
possible. A very, very terrible pain is inside the both of us. A very 

Eiece of our hearts and souls has been so terribly wounded. My 
uddy was buried on Wednesday with over 1,000 of his friends at- 
tending the Mass. The children's choir sang, his Cub Scout pack 
awarded him his bear badge, something he was working so very, 
very hard for. 

I find the recent legislation concerning ATV's just incredible. 
There are no special laws concerning drug or blood testing. The 
driver was not tested at the scene. There are no standards for 
equipment. This vehicle had no siren, no flashing lights, it didn't 
even have a horn. There are no rules concerning safe operation. 
There were no set speed limits. In fact, this vehicle did not have a 



ERLC 



100 



186 



speedoireter. This vehicle was hard to handle, capable of going in 
excess of 40 miles an hour, it was operated ou an icy, snowy hill 
where the driver either ran my son down di^ ectly or went out of 
control and slid into him. 

At the present time, an Iowa grand jury is examining the evi- 
dence to determine if criminal charges are in order in the case of 
a son. 

r'rior public opinion has focused on children who drive ATV's 
and are maimed or killed in accidents. I am here to ask you to con- 
sider another perspective on the iosue, something you car relate to 
especially if you have children or grandchildren. Three-wheeled 
ATV's and four-wheeled ATV's should be banned from any public 
or private use location where a child can be injured or killed, as 
Joseph was. These vehicles shouldn't be used where kids play. 
These vehicles shouldn't be used where people ski. They are motor- 
ized vehicles that ijeople don't expect. They have too much speed. 
They have no warning devices. 

Frankly, from what I have read of the Justice Department's set- 
tlement, nothing is done to reduce the number of vehicles that are 
in the public's hands. I am afraid nothing has been done by the 
Justice Department or even yet by Congress to prevent further ac- 
cidents like the one to my son, Joseph. 

If the l^islature had been more responsive instead of shortsight- 
ed in favor of the manufacturers, Joseph and I would be tickling 
each other tonight, perhaps wrestling a little bit. I would get a kiss 
goodnight tonight. He would kiss his mommy and would say his 
prayers to God tonight. The announcement of the consent decree 
came exactly 1 week before my buddy went to heaven. Joseph's 
mommy and daddy ask with all our hearts to please take immedi- 
ate corrective steps, don't let this sit for another year or two. When 
you hug your children or grandchildren tonight, think of my buddy 
and vote with your hearts to save your children. 

Thank you. 

Mr. Barnard. Thank you very much for being here this morn- 
ing. Surely I speak for both lir. Craig, myself, and other members 
of this committee in extending you and Mrs. McFadden our deepest 
sympathy on the passing of your son. It is exceedingly brave and 
courageous for you to come here today after such a short period of 
tim'^ and ofFer this testimony, and we appreciate very much your 
comxi^g, and certainly it will be of value to us in our evaluations. 
Thank you very much. 

Mr. Craig. 

Mr. Craig. Mr. Chairman, let me echo that same sentiment. I 
have read the account of the accident and your son's death, and I 
can't feel for you because I have never been faced with that kind of 
circumstance to feel the deptli of it. I think it is important to say 
that the articles referred to a criminal liability issue instead of a 
product liability issue, and I think it is important for this record to 
show that. 

I am a skier, I have been on a lot of slopes. The equipment de- 
signed for ski slopes have warning devices and flashing lights on 
them, as you suggested. The Bontarondis and Snow Cats that are 
used to groom the slopes of our Nation's ski areas, because o. a 
concern very similar to the one that you have been victimized by. 
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have those lights and those sirens and all of those safety devices to 
make them visible both on a clear day or night and/or in a snowy, 
stormy situation. 

That three wheeler that you referred to was not designed to be 
used on an occupied active sk slope, and I doubt that any manufac- 
turer would step forward and try to justify iis existence there for 
the p'jrpj-- :i 'A-as bc;r-, used. I thlwL Ihul Ls vo^ importuiil for 
the record Because it jubt simply is a face, in my opinion. And I 
think I ieei ao *:;vu».l* a-, yoa do u iha^ v^ixunistance vvtic to 

have occurred to me or niy family. 

Thank you. 

Mr. /%i)Ui:N. If I iiic*kc one v-cMiiiohal cuuurienl on thai. I 
imagine it probably will iake a while to ^orl through all of the de- 
tails because Deb and i, as of tonight, still don't know all of the 
circum5lanrf<=. surround'^*:; oar frion's c^^-^h, bat for some reason the 
National Ski Patrol Association, which is based out of Denver, CO, 
and they have volunteers on all the slopes all over the country, for 
some reason they feel that due to things they have read or deci- 
sions they have made in the past, ATV's are indeed safe for use on 
slopes, that they can provide some training, and it is up to the dis- 
cretionary judgment of each slope to decide whether or not to use 
them. 

And that is a misconception that the public needs to understand, 
and they need to understand that fimply being in a public place 
wh^re they are used puts them m risk. 

Mr. Ckaig. Thank you for that observation. I appreciate it. 

[Tl e prepared statement of Mr. N/cFadden follows:] 
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My name is James McFadden. This is my wife, Deb. We have 
corae here, at a time of great personal grief, on behalf of our son 
Joseph. Joseph could not be here today. He was run down by a 
3-wheel ATV on January 15, and he died the evening of January 16. 

Joseph was my buddy, born on September 18, 1979, on our 
third wedding anniversary, Joseph went to GOD when he was 8 
years, 3 months and 28 days old. Joseph leaves his raommy and 
daddy and twD little sisters to mourn his loss. 

I want to take a minute to tell you about my buddy. He was 
in the 3rd grade at St. Joan of Arc Catholic school in Omaha, 
Nebraska. Joseph was an A student, he was a cub scout for the 
past 2 years, and he so dearly loved to ski. 

Joseph learned to ski when he was 6. He had been skiing in 
Colorado on 4 different occasions in the past 3 years. Christnas 
week he skied the advanced slopes with me. As a reward of 
excellence in his schoolwork, I enrolled him in a local ski club. 
They took him on a b^js to a local ski hill in Iowa for lessons on 
m^re advanced techniques. 

Joseph was standing on skis near the base of the hill, in a 
stationary position, when a 3-wheel Honda 250cc ATV struck him 
down. The ATV was driven by a volunteer with the National Ski 
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Patrol Association. The 34 year old driver was heading up hill. 
The terrain was open and flat, the nigjit was clear, and the area 
was lighted. The force of the collision was tremendous. 

My son was airlifted to an Onaha hospi\;al. He was 
unconscious and had difficulty breathing. 

After 12 hours, his neurologist told us to pray, that it was 
impossible, and that our baby was brain dead. He asked Joseph's 
room and I to agree to do nothing heroic, to not restart his heart 
if it failed. 

Deb and I could not make that decision. We prayed and we 
cried. His pastor and the sister that runs his school prayed with 
us. His moraroy and daddy and pastor and sister gave him the Last 
Rites. We held his hand and asked for GOD's help. In the end we 
asked GOD to hold our baby in HIS arms and take him to heaven. 

Joseph died Saturday night, January 16, as his mommy and I 
held him and watched his blood pressure drop and his heart tick 
down to zero. 

I have never known pain this deep, nor did I suspect that it 
was possible. A terrible pain is inside of us. A piece of our 
very hearts and souls have been so terribly vrounded. 

My buddy was buried on Wednesday, with over a thousand of 
his friends attending the Mass. The children's choir sang, his 
cub scout pack awarded him his bear badge, the next rank he had 
been working so hard for. 

I find the recent legislation concerning the ATVs 
incredible. 

There are no special laws concerning drug or blood testing. 
The driver was not tested at the scene. 

There are no standards for equipment- This vehicle had no 
siren, flashing licjhts, or even a horn. 

There are no rules concerning safe operation. 

There ware no set speed limits, in fact, there was no 
speedometer on the ATV. 

This vehicle was hard to handle, capable of going in excess 
or 4Gmph, and was operated on a ici* sno'.vy hill Where the dr5v»r 
either ran down my son directly or lost control and slid into him. 
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» ^''^''^ ^"""^ examining the evidence to determine if 

a criminal charge is in order in my son's case. 

Prior public opinion had focused on children who drive A-n^s 
^ol^^r"^"^^ accidents. I am here to ask yo! tf 

confider another or ospcctlvo or. the iss^e. one -you c-^n relato to 
xf you have ch-ldrcn or grandchiiaren, 

..^P '^'^^ ^r,\:?::^'''."'^; ?r'f ^^^^^ iT^n^diatoiy •o'-pno<2 

^/C^." r ' ? ^cive ri'j v^-in.lnvj' 2 v^,.c^. 

.'^^"^ -'fr^.id Poth^nq has been done by the Justi;:e Dsp.irtinent, 
or ye. done by the Congress, to prevent further accidents like th- 
one to my son Joseph. 

V . ^'^J'^'^ leoisl-t>j!re had been :Tore responsible, instead of 
shortsighted m fa-or of the nan^jfacturer s, Joseph and I would be 
sickling each other tonight, perhaps wrestling a little. He .vould 
give me a kiss goodni^t. Ho would be here to kiss his nommy and 
say his prayers to GOD tonight. ^ 

^ ^ The announc«nent of your 3-wheel ATV legislation came just 
one week before ray buddy went to heaven. 

Joseph's noramy and daddy ask with all our hearts to please 

a^^n^i;?T?f .'^^f?'^'? ^^^P^- yo"^ diildren or 

grandchildren tonight, please think of my buddy. Please vote with 
your hearts to save your children from harm. 



Additional information, contact: " Richard M. Pellman 

100 Continental Building 
19th & Douglas streets 
Omaha, Nebraska 68102 
(402) 342-0100 
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Mr. Barnard. We are going to hear from Ms. Bonnie Sumner of 
Milwaukee, WI. 

STATEMENT OF BONNIE SUMNER, PARENT, MILWAUKEE, WI 

Ms. Sumner. Thank you. It is going to take me a minute. I am a 
former teacher, and I always believed in visual aids, so I brought 
some pictures with me. Those are pictures of my son, Noah. The 
black and white pictures were taken before his accident, the col- 
ored pictures were taken that night. 

I have submitted a written statement that I would like to be in- 
cluded in the record, because I may forget to say some of the 
things. First of all, Mr. Chairman, I would like to thank you for 
holding a hearing on this important and timely issue. I unfortu- 
nately have reason to know about the human tragedy that these 
vehicles can cause. I had never seen an all-terrain vehicle before 
July 15, 1984; now, they are the stufF of my nightmares. My family 
was visiting acquaintances at their lakefront home on that beauti- 
ful, but windy, day. It was so windy, in fact, that we told our son, 
Noah, then 14, that he could not go sailing because it might be too 
dangerous. How ironic that now seems, considering what later oc- 
curred. 

The family we were visiting had 1 month before purchased a 
Honda ATV for their 14-year-old son. The boys asked permission to 
ride the ATV up and back the mile-long, smooth, paved driveway. I 
emphasize the words "smooth" and ''paved" because anyone who 
knows anything at all about ATV's knows that they are never to 
be ridden on a smooth surface. I knew absolutely nothing about 
these vehicles SV2 years ago, and there was no warning sticker or 
other indication to alert us to their true menace. As I have already 
stated, I had never seen an ATV before that day. My first percep- 
tion of the vehicle was that it was a cross between a "Big Wheel" 
and a golf cart. It looked stable, slow, and safe. I have always been 
accused by my children of being an overly cautious parent; in this 
case, however, I saw no reason to worry about my child riding an 
ATV. 

My husband and I and the two other adults present went off 
with the younger children, and the two boys b^n their back and 
forth rides. On his last trip, Noah went up the driveway and never 
came back. When the other boy went to look for him, he found our 
son in the woods at the side of the driveway, unconscious, with the 
vehicle on top of him and a branch sticking out of his mouth. The 
men were called, they pulled the vehicle off him, and gently re- 
moved the branch while the ambulance was called. 

That accident has been the cause of many interminable moments 
in my life, the first being the wait for the ambulance to arrive. 
What was probably 5 minutes seemed like an eternity. I couldn't 
take my eyes ofF my son's broken and bleeding body. I was sure 
that he would never regain consciousness, and would die before the 
ambulance arrived. He was taken to a local hospital where they 
told us that either his head injuries or the damage to his spleen 
could cause his death. His condition was stabilized as much as pos- 
sible and a doctor was sent in the ambulance to keep him alive 
during the 45-minute trip to Childrens' Hospital in Milwaukee, My 
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husband went in the ambulance, and I drove home with our three 
younger children so that I could arrange for their care. 

When I arrived at Childrens' Hospital^ Noah was in the radiology 
department, where he remained until about 2 a.m. Neither the 
neurosurgeon nor the radiologist who had performed the CAT scan 
w^ encouraging. That night, the second in the long line of intermi- 
nable moments, we were told of some of the possibilities that our 
bright, handsome son faced in the future. These ranged from death, 
to never regaining consciousness, to being a quadriplegic, to living 
as a vegetable, to experiencing seizures, to experiencing future 
leammg disabilities and enxotional problems. That night was the 
first of 30 nights that either I or my husband would spend at Chil- 
drens Hospital. 

Noah's coma was intentionally maintained by drugs to prevent 
his brain from additional swelling and further aggravating his inju- 
ries. At this time, a hole was drilled in his skull to allow placement 
of a pressure monitor. He was sent up to the intensive care unit, 
where he remained for about a week. During that period, his brain 
activity was closely monitored. My husband and I sat for hours, 
both our eyes glued to the digital readout of the device monitoring 
the pressure inside our son's skull. We felt almost as if, by some 
magic, our thoughts could trigger the right numbers, that is, the 
numbers on the machine that would indicate decreased swelling. 

One of the periodic CAT scans he was given showed a clot be- 
tween the skull and the brain. Again, for the second time in 2 
weeks, this child, who had never even had his tonsils removed, was 
undergoing open-skull surgery. Either n-y husband or I sat at his 
side 24 hours a day, fearful that he might die and one of us would 
not be there. No one could assure us that when he was taken off 
the coma-inducing drug he would regain consciousness. Although 
he was m a coma, we didn't know if he could hear or feel, so we 
talked to him and touched him constantly, even though he didn't 
respond. When he was taken off the coma-inducing drug, he re- 
gamed consciousness and slowly became more aware of his sur- 
roundings. He was then moved from intensive to intermediate care. 

As Noah progressed, he was moved from intermediate care to a 
private room. One of our jobs was to see that he walked up and 
down the halls at least twice a day to aid his respiration and to 
help regain muscle tone. Some of the lesser injuries began to 
become more painful at that point. His mouth was still swollen and 
tender where the teeth had been knocked out, and his jawbone pul- 
verized. His broken collarbone and ribs made movement painful. 
He still had no bladder or bowel control. The continuous intrave- 
nous insertions and blood tests had made his arms and hands pain- 
ful and swollen. 

About 2 weeks after the accident, he began to complain of severe 
abdominal pain. Another CAT scan revealed that his spleen had 
reruptured and was bleeding into his abdominal cavity. He was 
rushed back to the intensive care unit, painfully aware of what was 
going on. At that point, we were given a choice. 

In order to avoid surgical removal of his spleen, he had to 
remain still for at least another 2 weeks. This time, he could not be 
fully sedated because that would have interfered with the anesthet- 
ic that could become necessary at any time if the bleeding wors- 
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ened and surgery became our only option. This began another 
phase of his hospitalization that truly can only be described as a 
nightmare. We were faced with a totally irrational, physically 
large child who could not be completely sedated, nor physically re- 
strained in any way, but had to be kept still. 

His brain injury made him irritable and hyperactive. He was 
given powerful drugs, such as Haldol and Thorizine, usually pre- 
scribed for schizophrenics, in an attempt to calm him down. Their 
side effect, however, was to cause extreme muscle spasms and con- 
stant, loud animal-like moans. I used all the tricks I had learned 
when my children were toddlers, and with a constant combination 
of threats and bribes we were able to keep him quiet and save his 
spleen. During this period there was not one but many an intermi- 
nsble moment when I thought both my husband and I would crack 
under the strain. 

Noah v/as moved back down to a private room and after another 
stressful 2 weeks was judged ready to go home. Even after a month 
of this ordeal, I was very concerned about taking care of him at 
home. He was still rather irrational, and since his spleen was not 
totally healed, we had to monitor him carefully once we got home. 
Noah was discharged on August 15, 1984, exactly 1 month after the 
accident, with missing teeth, bone fragments in his gums, scars on 
his face and head, broken bones that were not completdv healed, a 
precarious spleen, and a supply of both Valium and Thoi izine to 
keep him tractable. While he was in the hospital, we had contact 
with over a dozen different doctors, at least 20 nurses, and other 
professionals, and left with bills amounting to over $60,000. 

I slept in Noah's room with him for the first week because I 
didn't trust that he would not get up and walk away in the middle 
of the night. Noah started his freshman year of high school with 
facisi scars, missing teeth, a shaved head, and some real disorienta- 
tion. I attended class with him for weeks because I was afraid he 
would lose his bearings while changing rooms and would wander 
off. 

During the next 2 years, Noah endured various problems, includ- 
ing painful oral surgery, some hair loss, and emotional difficulties. 
While we are grateful that he has made a recovery that will allow 
him to lead a normal life, we don't know the extent of the profound 
psychological and emotional damage that has been inflicted on 
him, and for that matter on us as well. 

This accident has changed our lives forever. I have become much 
more fearful of everyday situations. There are certain memories of 
that time such as the sound of an ambulance's siren, or passing by 
Childrens' Hospital, that still, almost 4 years later, cause me to 
cry, and certainly testimony like that of the McFadden's would be 
part of it. If you multiply our experience by the number of victims 
of ATV-related accidents, it will give you some idea of the incredi- 
ble damage these vehicles have done and are continuing to do. 

I am here today because I harbor the somewhat naive, yet won- 
derfully optimistic notion that what I do can make a difference. 
Maybe the "little guy" doesn't have to just sit there and take it. I 
would like to believe that all the phone calls, letters and conversa- 
tions that I have initiated on this subject in the past SV2 years, as 
well as my testimony before the Consumer Product Safety Commis- 
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sion in 1985, have in some small way helped to bring this issue to 
the public's attention. 

I will not be able to stop my efforts until ATV's are not only reg- 
ulated but also recalled so that in the future similarly unaware 
families will not suffer as we have. I would like to refer you to 
former Consumer Product Safety Commissioner Stuart M. Statler's 
testimony before this very subcommittee on May 21, 1985, which, 
as the saying goes, "says it all.'' There are lots of things he said 
then, almost 3 years ago, that I agree with, but I am not going to 
repeat them. 

The horror for me is that, although his remarks were delivered 
V/z years ago, the carnage continues and will in the future unless 
the Consumer Product Safety Commission, and especially Chair- 
man Scanlon, stop worrying about Japanese companies and start 
worrying about American children. 

I added this last night at 4 o'clock in the morning, because of a 
telephone conversation I had before I left home. I called Jim and 
Kathy Erickson of Anoka, MN, whose son, Chris, was injured on an 
ATV Christmas morning of 1984. 1 met Jim when we both testified 
before the CPSC hearing in Milwaukee. When I told Kathy on the 
phone I would be coming to Washington to testify before this com- 
mittee, her voice breaking with tears, she blessed me for my efforts 
and pleaded with me to tell you that the devastation must stop. 

Chris, who has been in a coma for 4 years, will not be helf^ by 
any decision that is reached, but other children and their families 
will be spared. Don't forget that you see one mother before you, but 
I represent thousands of families of victims. Although we are not 
formally organized, and we don't have big industry money behind 
us, we are the consumers and the citizens of this country who 
demand that you protect us properly. 

[The prepared statement of Ms. Sumner follows:] 
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Mr. Chairman, I would like to thank you for holding a hearing on 
this important and tiirely issue. I unfortunately have reason to know 
about the human tragedy that these vehicles can cause. 

I had never seen an all-terrain vehicle (ATV) before July 15, 1984- 
now, they are the stuff of my nightmares. My family was visiting 
acquaintances at their lakefront home on that beautiful, but windy, day. 
It was so windy, in fact, that we told our son Noah, then fourteen, that 
he could not go sailing because it might be too dangerous. How ironic 
that now seems, considering what later occurred. 

The family we were visiting had, one month before, purchased a Honda 
ATV for their fourteen-year-old son. The boys asked permission to ride 
the ATV up and back the mile-long, smooth, paved driveway. I emphasize 
the words smooth" and "paved" because anyone who knows anything at all 
about ATV's knows that they are never to be ridden on a smooth surface. 
Three-and-a-half years ago, I know absolutely nothing about these 
vehicles, and there was no warning sticker or other indication to alert us 
to their true menace. As I have already, stated, I had never seen an ATV 
before that day. My first perception of the vehicle was that it was a 
cross between a "Big wheel" and a golf cart. It looked stable, slow and 
safe. I have always been accused by my children of being an overly 
cautious parent; in this case, however, I saw no reason to worry about m% 
child riding an ATV. auouu 

My husband and I and the two other adults present went off with the 
younger children, and tte two boys began their back-and-forth rides. On 
his last trip, Noah went up the driveway and never came back. When the 
other boy went to look for him, he found our son in the woods at the side 
of the driveway, unconscious, with the vehicle on top of him and a branch 
sticking out of his mouth. The men were called, they pulled the vehicle 
off him, and gently removed the branch while the ambulance was called. 

accident has been the cause of many interminable moment in my 
lire, the first being the wait for the ambulance to arrive, what was 
probably five minutes seemed like an eternity. I couldn't take my eyes 
off my son's broken and bleeding body, and I was sure that he would never 
regain consciousness and would die before the ambulance arrived. He was 
taken to a local hospital where they told us that either his head 
injuries or the dama9» to his spleen could cause his death, flis condition 
was stabilized as much as possible and a doctor was sent in the ambulance 
to keep him alive during the forty-five minute trip to Childrens' 
Hospital in Milwaukee. My husband went in the ambulance and I drove home 
with our three younger children so that I could arrange for their care. 

When I arrived at Children's Hospital, uoah was in the radiology 
department, whe^re he remained until about 2:00 A.M. Neither the 
neurosurgeon nor the radiologist who had performed the CAT scan was 
encouraging. That night, the second in the long line of interminable 
moments, we were told of some of the possibilities that our bright, 
handsome son faced in the future. These ranged from death, to never 
regaining consciousness, to being a quadriplegic, to living as a 
vegetabler" to experiencing seizures, to experiencing future learning 
disabilities and emotional problems. That night was the first of thirty 
nights that either I or my husband would spend at Childrens' Hospital. 
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Noah's coma was intentionally maintained by drugs to prevent his 
brain from additional swelling and further aggravating his injuries. At 
this timer a hole was drilled in his skull to allow placement of a 
pressure monitor. He was sent up to the Intensive Care Unit, where he 
remained for about a week. During that period, his brain activity was 
closely monitored. Hy husband and I sat for hours, both our eyes glued to 
the digital readout of the device monitoring the pressure inside our 
son's skull. We felt almost as if, by some magic, our thoughts could 
trigger the "right" numbers, that is, the numbers on the machine that 
would indicate decreased swelling. 

One of the periodic CAT scans he was given showed a clot between the 
skull and the brain. Again, for the second time in two weeks, this child, 
who had never even had his tonsils removed, was undergoing oper-skull 
surgery. Either my husband or I sat at his side twenty- four hours a 
day, fearful that he might die and one of us would not be there. No one 
could assure us that when he was taken off the coma-inducing drug he 
would regain consciousness. Although he was in a coma, we didn't know if 
he could hear or feel, so we talked to him and touched him constantly, 
even tnough he didn't respond, when he was taken off the coma-inducing 
drug, he regained consciousness and slowly became more aware of his 
surroundings. He was then moved from intensive to intermediate care. 

As Noah progressed, he was moved from intermediate care to a private 
room. One of our jobs was to see that he walked up and down the halls at 
least twice a day to aid his respiration, and to help regain muscle tone. 
Some of the lesser injuries began to become more painful at that point. 
His mouth was still swollen and tender where the teeth had been knocked 
out and hxs jawbone pulverized. His broken collarbone and ribs made 
movement painful. He still had no bladder or bowel control. The 
continuous intravenous insertions and blood tests had made his arms and 
hands painful and swollen. 

About two weeks after the accident, he began to complain of severe 
abdominal pain. Another CAT scan revealed that his spleen had re*> ruptured 
and was bleeding into his abdominal cavity. He was rushed back to the 
Intensive Care Unit, painfully aware of what was going on. At that point, 
we were given a choice. 

In order to avoid surgical removal of his spleen, he had to remain 
still for at least another two weeks. This tine, he could not be fully 
sedated because that would have interfered with the anesthetic that could 
become necessary at any time if the bleeding worsened and surgery became 
our only option. This began another phase of bis hospitalization that 
truly can only be described as a nightmare. We were faced with a totally 
irrational, physically large child who could not be completely sedated, 
nor physically restrained in any way, but had to be kept still. 

His brain injury made him irritable and hyperactive. He was given 
powerful drugs, such as Haldol and Thorizine, usually prescribed for 
schizophrenics, in an attempt to calm him down. Their side effect, 
however, was to cause extreme muscle spasms and constant, loud^ animal- 
like moans. I used all the tricks I had learned when my children were 
toddlers, and with a constant combination of threats and bribes we were 
able to keep him quiet and save his spleen. During this period there was 
not one, but many an interminable moment, '-fhen I thought both my husband 
and I would crack under the strain. 
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Noah was moved back down to a private room and after another 
fltreasful two weeks was judged ready to go home. Even after a month of 



^^i\tift 1 concerned about taking care of him at home. He 

wfh^^ ll^.t ^"^tional, and since his spleen was net totally healed, 
we hi*d to monitor h^in carefully once we got here. Koah was d^scha'ce-' on 
August; 35, 1984, exacMy one ncnth ?fter the accidort, vi^ Mc;•;^^nc^- 

^Vll i^f^^'^^^f ^i"^^/ ^""^'^ ^" ^^^^ ^"^ broken bonJs that' 

? ff.J cojnpietely healed, a piecaiioua spleen, and a supply or both 



teeth, a sha^'ef* hpn<?. =jn<^ so-o r^^i ?or t ■ 7 ^nr^.c^^'^ r^-ss vit*" 
him loi veeKS because x was dfrciia he wouia xosa r.is bearinqs while 
chdngmc; rooir.s and v/oulc wander o£f. 

During the next twc years, Kcah endureu' various problems, includma 
Pt-mtL. oral scrgeiy, some hair 1o6e, ana emotional difficulties, while' 
It ^n? ^^^\.^^? ^^^^ ^ recovery that wui aiicw hin to lead a 

norrial )ifc, we don't krev the evtont of '.he prcfocnO '.s -choI ocica' and 
emotional aarrage that t^a. tccr. irfUcte.: cr M.., and, for that Matter "en 
us as wejLi. 

This accident has changed our lives forever. I have become much more 
iln^ 'ii of everyday situations. There are certain memories of that time 
Sno^iffi KK^?""^?f an ambulance's siren, or passing by Childrens' 
HOflpitaJ , that still, almost four years later, cause me to tremble and 
weep* If you multiply our experience by the number of victims of ATV- 
Itltl ?fci<3ents, it will give you come idea of the incredible damage 
these vehicles have doro, and are continuing to do. 

I an here today because I harbor the somewhat naive, yet wonderfully 
optimistic notion that what I do can make a difference. Maybe the "little 
f^L ^?T^2k^ ^t""^ ^^"^ ""^ ^''^^ it, I would like to believe 

7 i^o^^® P^?"* calls, letters, and conversations that I have 
initiated on this subject in the past three-and-a-half years, as well as 
Consumer Product Safety Commission in 1985, have, 
in some snail way, helped to bring this issue to the public's attention! 

I will not be able to stop my efforts until ATV's are not only 
^f^yi?^!'^'.??^ ''l^^ recalled, so that in the future, simi'.arly unaware 
families will not suffer as we have. I would like to refer you to former 
^K?!"S!' ^^^^"^t ?f£^ty commissioner Stuart H. Statler's testimony before 
it all subcommittee on Hay 21, 1985, which, as the saying goes, "says 

The horror for me is that, although his remarks were delivered 
three-and-a-half years aqo, the carnage continues, and will in the 
future, unless the Consumer Product Safety Commission, and especially 
Chairman Scanlon, stop worrying about Japanese companies and start 
worrying about American children. 
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Mr. Barnard. Thank you very Jiuch. 

We will novv hear from Dr. Narkewicz, Richard Narkewicz, presi- 
dent of the American Academy of Pediatrics. 

STATEMENT OF RICHARD NARKEWICZ, M.D., PRESIDENT, 
AMERICAN ACADEMY OF PEDIATRICS 

Dr. Narkewicz. Thank you and good afternoon, Mr. Chairman. 
My name is Dr. Richard M. Narkewicz and I am a pediatrician. In 
fact, I am the president of the American Academy of Pediatrics 
and I am here today to represent the 34,000 pediatricians in this 
country who not oriy provide care for children but who maintain a 
longstanding and deep commitment to protect them from iiyuries. 

It is with this commitment in mind, Mr. Chairman, and with the 
certain knowledge that American children would remain seriously 
imperiled by the recently announced preliminary consent decree on 
all-terrain vehicles that I submit these comments and criticisms. 

I have not met these parents before, but the poignant testimony 
you have heard speaks to the issue. We share these parents' deep 
concern and grief in their loss. Unfortunately, as pediatricians, this 
is all too familiar a story. 

Accounts of such tragedies have poured into the academy 
through our pediatricians who have suffered with families in simi- 
lar circumstances. Our written testimony has detailed the litany of 
ii^'uries. 

We are not talking about scrapes and bruises and broken bones. 
We are talking about death, brain damage, severed spinal cords 
and permanent paralysis caused by ATV's in the hands of children. 

ATV's are marketed as fun for the whole family. They are 
indeed killers and cripplers of children. Given the mounting rate of 
deaths and iiyuries that are attributed to ATV's— and we heard 20 
deaths and 7,000 iiyuries a month today— we have tried to analyze 
the problem and propose a solution. 

The ATV's, as we have heard, both three- and four-wheel 
models, ai'^ complex machines with a high center of gravity, mean- 
ing they tip over easily. They weigh in excess of 500 pounds and 
they can go up to 50 miles an hour. So if you fall off going at 50 
miles an hour, you are in trouble and the machine may roll over 
on you. 

Thus, even in the best hands they are unstable and take coordi- 
nation, balance, sharp reflexes, perception and maturity of judg- 
ment to drive. 

I chink this is the key point I would like to make. Children under 
16 accounted for about 50 percent of the deaths reported and half 
of these were under age 12. 

As pediatricians, our experience in child development makes it 
clear that children lack the coordination, balance, reflections, per- 
ception and maturity of judgment to operate either three-wheel or 
four-wheel ATV's safely. In fact, they even lack the weight to 
counter-balance tipping over. 

No labeling, no education, no training, no practice and no super- 
vision will suffice to overcome this lack of developmental maturity. 
The morbidity and mortality rates simply will not substantially 
change as long as these vehicles are freely available to children. 
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Mr. Chairman, our proposal is clearly the only solution to the 
problems posed by the physical limitation of the machine ai.d the 
driver, in this case, children. We must take these dangerous vehi- 
cles out of the hands of children. The present consent decree 
agreed upon by the Justice Department, Consumer Product Safety 
Commission, and the ATV manufacturers does not address either 
problem adequately. 

In fact, it leaves 1.3 million three-wheel ATV's out there like 
ticking time bombs in the hands of our American children. So as 
pediatricians, we are bracing for / • deaths and iiyuries to chil- 
dren well into the 1990's, unless sc- :img is done. 

I ask all of you, how many more children and grandchildren 
must suffer death or disability before acceptable measures are 
taken? 

How niany more parents like these must we as pediatricians 
grieve with before the Government restricts the sale and use of 
ATV*s to children under 16, and insists on a recall and rebate 
system to take out of circulation the vehicles that were marketed 
and sold to an unsuspecting parent of a child. 

As you kiiow, Mr. Chairman, the academy, along with other 
child health advocate groups, filed suit earlier this week to defer 
action on the preliminary consent decree until such time as all par- 
ties have an opportunity to make a case for the disservice done to 
children. 

We believe ATV's are the most serious new product-related 
hazard to the health and well-being of American children and we 
offer you our vigorous support on pending legislation restricting 
ATV's broadly and efficaciously. 

In conclusion, Mr. Chairman, we have been here before to under- 
score the urgent problem of addressing the dangers of ATV's in the 
hands of children. I promise you, I promise our parents, I promise 
our children and I promise the industry, the American Academy of 
Pediatrics will keep coming back again and again until the Govern- 
ment fulfills its responsibility by getting these extremely hazardous 
vehicles out of the hands of children. 

No responsible pediatrician, no responsible parent and no respon- 
sible political leader should settle for anything else, and, Mr. 
Chairman, we deeply appreciate your unremitting efforts to that 
end. 

I thank you very much, sir. 

[The prepared statement of Dr. Narkewicz follows:] 
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Oood morningr Mr. Chairman. My name is Richard M. Nai'kewicz, 
M.D., and I am president of the American Academy of 
Pediatrics, an international organization whose 34,000 
pediatricians not only provide health care for children but 
share a longstanding and deep cornmitment to protect them from 
injuries. It is with this commitment in mind, and with the 
certain knowledge that American children would remain 
seriously imperiled by the recently announced preliminary 
consent decree on all-terrain vehicles (ATVs),, that 1 submit 
these comments and criticisms. 

We have been here before,, Mr. Chairman, to underscore for 
this panel and for others in the House and Senate the urgency 
of addressing ATVs. put flatly, they are deathtraps unleashed 
on unsuspecting American families. And the price has been 
high — pediatricians around the country see it paid every day. 
More and more of our young patients are being killed or 
maimed by these demonstrably dangerous yet popular machines. 
I say to you now that the American Academy of Pediatrics will 
keep coming back — again and again — until government fulfills 
its responsibility by getting these extremely hazardous 
vehicles out of the hands of children. No responsible 
pediatrician, no responsible paient., no responsible poliLical 
leader should settle for anything less 

But we are being asked to. The deal that was struck among the 
Consumer Product Safety Commission, the Justice Department 
and the ATV industry is inadequate. It does virtually nothing 
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to curb the scourge of four-wheel ATVs; it does literally 
nothing to assist families who bought ATvs for their 
children, often as a result of fraudulent, feel-good 
advertisements; and it does not satisfactorily address the 
ability of children under 16 years of age to handle such 
complex and inherently unstable machines. Concerned citizens, 
in the interest of child health, need not be deterred by such 
regrettably ineffective negotiations on the part of its 
current federal advocates for public safety. 

Fortunately, other powerful voices from outside the 
administration and agency offer promise. The Academy applauds 
the relentless efforts of so many champions for children on 
Capitol Hill, certainly including you and your coll€^agues on 
this subcoiranittee, Mr. Chairman, who refuse to subrrit to weak 
agreements. ATvs,, despite the slick insistence of industry 
ads, are not "fun for the whole family." They are killers and 
cripplers* 

The toll is already appalling. Since 1982 more than 900 
persons have been killed m ATV accidents Nearly half of 
these victims were under 16 years of age, and many of them 
were under 12. Those are ^ust the fatalities. There have been 
nearly 300,000 ATv-relate^i injuries, nundreds of which 
lesulteti in peimanent biaiu and spinal coi'd miuiies. Muw 
many more of our children and grandchildren must suffer death 
or disability before prudent measures are taken to prevent 
these predictable, unnecessary tragedies? 
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Pediatricians around the country continue to warn parents of 
the risks involved with children riding ATVS, but the 
casualties keep piling up. We alone cannot remedy this 
probleni. We know it will take firm and skillful political 
leadership, such as that in evidence today, to make a 
difference. But we simply cannot delay, and we cannot meekly 
accept this pending agreement with the ATV industry, which 
leaves our children at the precipice. Incredulous parents of 
victims ask time and again,, and with every right,, "why didn't 
someone warn us of the dangers? why are these machinoG even 
allowed on the market?" 

To be sure, the conser.* decree trumpets its emphasis on 
warning the public of ATV risks. It is the judgment ni the 
Academy, however,, that this is the least--pGrhaps the very 
least — that Justice,, the Commission and industry can offer to 
do to attempt to protect American children. In the first 
place, warnings alone probably won't work, especially with 
teenagers, who all too often regard themselves as 
indestructible. Moreover, by providing only marginal 
safeguards this agreement could lull parents ^nO clnldierj 
into believing that effective actjon actuaU) ha<; ho»n taken, 
and that ATVs now axe somehow safe. 

Mr. Chairman, as physicians dedicated to tlie promotion o{ 
child health, I must say to you that we do not regard the 
regulation of ATVO as a complicated issue. Recent studies 
document conclusively the severe consequences of ATV use by 
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children. Spina), col^ Injury resulting from ATV mishaps was 
sustained by five chi\dren cared for over a 15-month period 
at the University Alabama. Basilar skull fractures, liver 
lacerations and splenic rupture were among injuries resulting 
from ATV spills In a series of 12 admissions over a 26-month 
period to the pediatric trauma service at the University of 
Virginia. Seven children suffered htad trauma from ATV 
incidents treated at the Gillette Children's Hospital in St. 
Paul. At Virginia the average hospital stay was 20 days. The 
majority of the Minnesota children suffered permanent damage 
or died. 

The litany is painful, persuasive and endless— because of 
these vehicles, our children are losing life and limb. Yet 
unlike so many childhood diseases with which we grapple,, the 
cauje of this carnage is not obscure. Our experience in chiM 
development makes clear that children lack the coordination, 
balance, reflexes, perception,^ maturity and judgment to 
operate three- and four-wheeled ATVs safely. No labeling, no 
education, no training, no practice,, no supervision could 
suffice to provide this developmental maturity. The morbidity 
and mortality rates will not substantially cliange as lonq as 
these vehicles are available to children. 

Mr. Chairman, what ».he auvemment finally hcia done, din.! only 
after years of pressure from consumer groups and legislators, 
is reach a "compromise" agreement with ATV manuf acLureio. But 
the only issue compromised m this deal is public safety,. 
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certainly that of children. The CPSC and the Justice 
Department ar.n*^iinced on Decemoer 30, after the holiday 
shopping season, their agreement to ban future sales of 
three-wheel ATVs and to require manufacturers co undertake 
buyer-education campaigns. That agreement, of course, offers 
no recourse for families who already own ATVs. And with no 
refund or recall provision included in the agreement,, 1.6 
million three-wheel vehicles linger like ticking time bombs 
in the hands of consumers, including many American children. 
Three-wheslers have an average life span of seven years, so 
the AAP is bracing for the wave of children's death and 
injury to continue well into the 1990s. 

Pediatricians are also bracing for undiminished deaths and 
injuries from four-wheel ATVs, which we record as essentially 
as dangerous as three-wheelers in the hands of children. 
Regrettably,, they will still be legally available for 
sale — some to children as young as age 12 — under the proposed 
deal. The Academy strongly believes that no child under the 
age of 16 should be permitted to operate any ATV. Indeed, on 
the very day that the parties announced the preliminary 
consent decree, a 16-year-old boy was killed in upstate New 
York when hio four-wheel er f 1 ipped over and crushed him. 
Since these models are newer, data is scarce, but of the ATV 
deaths reported to the CPSC in the first five months uf 1907,, 
45 percent involved four-wheel ATVs. The preliminary consent 
decree totally ignores this issue. 

Commissioner Anne Graham of the CPSC published an eloquent 
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dissent or. December 30 with which the Academy fully concurs. 
**Since 1984 the Commission has been working with the (ATV) 
industry to no aveil. This industry's record is not 
credible,** Commissioner Graham stated. "For the moot part, 
this (ATV) industry has not demonstrated any responsible 
self -administered cautions or safeguards when the hazard to 
the consumer became apparent. Industry's inaction is 
particularly difficult to believ© with regard to children." 
The commissioner went on to emphasize that "the government, 
to the best of my knowledge, has never faced a problem in its 
control that allowed 20 Americans to die each month." 



Mr. Chairman, the Academy is not prepare^ to question the 
moLivves of the principals who negotiated this terribly 
deficient ATV deal for the children of this country. But 
neither are we prepared to accept it. As you know, the 
Academy, along with several other child health advocate 
groups, filed suit in federal district court earlier this 
week to defer action on the preliminary consent decree until 
such time as relevant parties have an opportunity to 
illuminate the disservice being done to our children. In 
addition, we continue to offer our vigorous support of 
pending legislation that would restrict ATVs broadly and 
efficaciously. Pediatricians believe that ATvs ai*e the most 
serious nov; product-related hazard to the health and 
well-being of American children, and their availability and 
use must be restricted aggressively. We deeply appreciate 
your unremitting efforts to that end. 
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Mr. Barnard. Thank you very much, sir. 

Doctor, the organization that you represent, American Academy 
of Pediatrics, have they done anything to try to enact legislation 
within the States to put limitations as to who can ride the AT^^'s? 

Dr. Narkewicz. We certainly have, Mr. Chairman. We continual- 
ly update all of our constituents on the statistics. They warn their 
patients; that is not enough. Each of our State chapters throughout 
this country is active in attempting to put forth model legislation 
that will accomplish this task, and I had the distinct privilege to 
speak at the AMA this year at its annual meeting in an attempt to 
have them help us in model legislation. 

But, Mr. Chairman, we need more. To wait for 50 separate States 
to enact legislation to protect these children, whom we have a re- 
sponsibility to protect, is to wait too long. We have a responsibility 
to act now. 

Mr. Barnard. Doctor, does the American Academy of Pediatrics 
have any addition to the settlement that has been reached that you 
would prescribe? 

Dr. Narkewicz. I think I have reiterated in my testimony, Mr. 
Chairman, that there is not enough in it for kids. It doesn't address 
the issue that children, no matter how much warning to those 
under the age of 16, simply lack the capability and mature judg- 
ment to drive safely any type of an ATV. 

So I would add to the decree that the sale of ATV's must be 
banned to children under 16 and they must be restricted from driv- 
ing them. 

Mr. Barnard. Well, I think that is reasonable. You know where 
the problem comes with us is that do we have the jurisdiction to 
forbid children to ride them under 16? 

Mr. Craig has indicated earlier that really is a State matter, 
more than it is a Federal matter. And you know, the thing that 
concerns me, I guess, do you think that there has been enough pub- 
licity on this — the dangers of this vehicle, that if the Consumer 
Product Safety Commission did offer a refund or a recall, do you 
think the parents of the country would subscribe to this? 

Do you think chey would turn them in? 

Dr. Narkewicz. Well, I would hope that the industry would be 
responsible and be willing to fund a significant public education 
program in an attempt to educate the public, that it would be in 
their best interest not to have children under 16 drive vehicles. 
And, yes, I do believe that if the public can be reached, responsible 
parents will turn them in if there is some sort of a rebate or some 
sort of a deal worked where they are not going to lose their invest- 
ment, particularly if their investment was made on the basis that 
this was fun for all the family, and parents inadvertently bought a 
machine not knowing it was very dangerous for their child. 

Yes, I do believe that is correct, Mr. Chairman. 

Mr. Barnard. Not meaning to leave out the other witnesses, but 
these are questions I felt like the American Academy of Pediatrics 
really should address. Is it iiiteyesting to you that the only Ameri- 
can, from the information I have— and if I am wrong, I will stand 
corrected, but is it interesting to you that the only American man- 
ufacturer of three-wheeled ATV's have offered a refund, offered to 
take them off the market? They offered the remedy that you just 
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said that you thought was reasonable, and, yet, that remedy was 
not accepted. 
Does that appear to be interesting to you? 

Dr. Narkewicz. Yes, it does. It is interesting to me, but I will 
have to leave that judgment in your hands, because I am given to 
believe that politics is the art of compromise, and I understand 
that. But you have to realize that I have to deal with my patients 
on a 1-to-l basis. 

I am trained as a medical scientist. I am trained to weigh the 
facts and when I have to deal with parents on a l-to-l basis, I can't 
compromise. So, yes, it is very interesting to me, and I am pleased 
that they would offer to do that. 

I just do not understand why the other manufacturers would not 
do that 

Mr. Barnard. Ms. Sumner, there are a number of questions I 
would be inclined to ask you and Mr. McFadden. I don't do that 
because I don't want to make the strain of your testimony any 
more than it is. 

I think what you have said has been very helpful, and, of course, 
you certainly have evidence that the strain and the pain of that 
experience, that an experience like this offers in every family that 
has had one of these kind of accidents. 

In our previous hearings we have likewise had families who have 
experienced sadness in their family because of these ATV's and we 
are very sympathetic. 

I would like to ask you one question, though. As I understand it, 
vou and your family were visitors, and the three-wheel A'^ that 
he was riding belonged to a friend? 

Ms. Sumner. Yes. 

Mr. Barnard. Had that friend had any instruction or any care- 
ful training as to how he would operate that vehicle*? 

Ms. Sumner. No. Not only hadn't the friend had any training or 
instruction, but basically the parents didn't know anything about it 
either. Granted, this was almost 4 years ago, and in some small 
way, things have changed, but this is one of my points and it is one 
of the points somebody else made. Those machines are out there. 
Nobody is going to be training friends of children, nobody is going 
to be standing there forbidding friends of children who have had 
training to get on these vehicles and injure and kill themselves. 

And until they are recalled and people are given the opportunity 
to get their money back and return them, they are going to stay 
out there. And I just wanted to say one other thing. 

When you talk about giving responsibility to the States— I am 
from Wisconsin, and I show you A.B. 57, which was sent back to 
committee yesterday. I was on the phone right before I left for 
Washington. It is a bill to try and regulate ATV's and don't think 
it is so easy on the State level. There are plenty of fights. Wiscon- 
sin is basically a rural State and people are protecting their ATV's 
just the way M*. Craig is protecting his ATV s. 

We are not telling people that they have to give them back if 
they don't want to. What we would like to say is there should be 
the opportunity for those people who maybe are wishy-washy to 
have the extra incentive of getting money back if they return their 
vehicle. In addition, if there is some kind of licensing and regula- 
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tion» it gives responsible parents the idea that something is wrong 
here. 

What parent lets their small child drive a car? And I am so tired 
of hearing about the boating accidents. People know that children 
shouldn^t be driving speed boats. They know it is dangerous. If they 
let their children drive a speed boat, they are irresponsible parents. 

I was not an irresponsible parcjnt and neither are many of these 
other parents. These things were marketed as safe, stable family 
fun. They are not. 

Mr. Barnard. Do you remember any of the ads? 

Ms. Sumner. I had never heard the word ATV before I saw one, 
but I have since seen the ads. I have seen more than I want to see. 

I can show you one example. This was in the paper in Wisconsin 
after my son's accident, after what I had been through, this ap- 
peared in a leisure kind of supplement to the Milwaukee Journal. 

It is entitled "ATVs, Action Thrills Adventure." Look at this. 
This is dated June 1986. This is almost a year after my son's acci- 
dent. This is what they were putting in a newspaper, in the leisure 
section of a newspaper. 

Believe me, I called the editor and I wrote a letter to the editor, 
and so forth. 

I don't believe that all parents and all people have the judgment, 
and I don't want to say the brains, to responsibly take care of their 
children. There are a lot of things we regulate, that we don't let - 
we don't let parents give drugs to their children, do we? 

We don't let parents do a lot of things. Just because a parent lets 
a little child get on an ATV and makes that judgment for the 
child, that that child will be brain damaged or quadriplegic or 
dead, that doesn't mean the Government should let that parent 
make that decision. 

Mr. Barnard. Mr. Craig. 

Mr. Craig. Thank you very much, Mr. Chairman. 

Ms. Sumner, and Doctor, thank you for your testimony. A couple 
of questions of the doctor. 

First of all, let me say I appreciate and applaud your open and 
vigorous stand and condemn it in no way. I think the points you 
make are extremely valid, especially as it relates to the 16-year-old 
and above and there seems to be, and we all have seen that as par- 
ents, a line of demarcation or maturity wlien all of those things 
come into balance. 

You listed a series of things from maturity, balance, coordina- 
tion, and I would say that is the very list of things you could say 
ought to be there before an individual drives a car. 

That is why we have laws that say certain ages don't do certain 
things. I totally agree that that ought to be done. 

You have criticized the ATV settlement stating that the age 
issue is not addressed, is that correct? 

Are you aware that the preliminary settlement includes— prohib- 
its the manufacturers from marketing adult-sized vehicles to chil- 
dren under 16? 

Dr. Narkewicz. Yes, I am. 

Mr. Craig. So there is some provision attempting to address the 
age question in there? 

O o r 
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Dr. Narkewicz. But marketing and prohibiting— prohibiting 
marketing and prohibiting the vehicle to get into the hands of chil- 
dren are still two different items. 

Mr. Craig. They are two different items, but it is very important 
to understand that you must be licensed to drive a car, and you are 
fined and/or arrested if you are under age, but nobody stops you 
until the point of the action. 

Novv, hi the case of Lhe distributor u-r an ATV dealer celling an 
AlV knovvin^ly to a lf>-yea»'-oid or under, wp have a Feo'^ral }v4'y 
in this vvAauzo \'^hj cm come 'orv/ard rp/A step that r-vA prob.iM; 
*] cit ot wcnidn or but?ines& will jiOi b6 In operalLj.t a^*.Ia. 

/ thi»>k uvM IS rlie ij'tini.. So r?s I'^r f^s w^* can c r at iea^i »♦ 

VcJvernont, and I totally agret with yy) and I hope- you, . 
Sumner, work av fully hard in your State to force this ibsue, that it 
is of a most difficult thing to get at unless you do a t^i^l ban and 
simply take them all off the market and compensate the consumer 
at that point. 

I guess one question. I really hate to belittle this, and it is not a 
matter of belittling it, but I think it is an important thing to sav. 

Ms. Sumner, in the advertisement that you held up, I would sug- 
gest to you that it could be and probably is misleading, and you 
have a right to react to it that way. But I observed while you were 
holding it up that the individual who was astraddle of that three- 
wheeler had a helmet on, had gloves on, had all of the safety de- 
vices on that the manufacturer recommends be worn at th^ cime of 
utilizing the vehicle. 

Now, observe it, helmet, gloves, chin guards, boots, there they 
are. 

Ms. Sumner. You are telling me you think this is a safe position? 
Mr. Craig. I am not saying that. I am suggesting that the manu- 
facturer recommends, does not insist because they can't enforce. 
Now, does your State have a helmet law? 
Ms. Sumner. For ATV's? 

Mr. Craig. For motorized vehicles, motor vehicles, all of that. 
Ms. Sumner. They are fighting about it. So it is hard for me to 
answer. 

Mr. Craxg. I don't know either. That is why I asked the question. 
Because, I have got a 13-year-old boy. I can feel for you. My 13- 
year-old boy does ride ATV's from time to time. He has never been 
astraddle of one without a helmet, gloves, chin guards, or without 
all of the things that will help make him safer during the ma- 
chine's operation. 

Now, I am aware that you didn't know and I am not in any way 
questioning your judgment, but the point is, that advertisement, 
and we have been ver> critical of the industry for misleading ad- 
vertising and there has been a dramatic shift in the last several 
years because some of it was terribly misleading, but if you note 
the advertising now, it doesn't show anyone on any of those ma- 
chines without the proper accessories, if you will, while using the 
machine. That is true of motor vehicles, and it is why we have 
safety belt laws. We are saying it for automobiles today and trying 
to make them safer and trying to assist the consumer in being 
safer as they make the judgment whether to ride or not to ride. 
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Ms. Sumner. I just have to answer you that 2 days after my son's 
accident there was an article in the Milwaukee Journal about a 
man that someone in the hospital knew, it was a man, not a child, 
wearing a helmet who was thrown from an ATV and the helmet 
somehow hie him in such a way and his spinal cord was severed 
and he was dead. 

So the fact that 

Mr. Craig. Absolutely true. 

Ms. Sumner. Wearing a helmet doesn't mean anything to me. 
Mr. Craig. It is not absolute. We all know the point. The point is 
percent and averages. You can't totally protect everybody. 
The same way with safety belts. 

Ms. Sumner. You can protect children more than you are. 

Mr. Craig. Safety belts decrease the potential of being injured in 
an automobile accident by substantial amounts, but depending on 
the severity of the accident, they will not totally protect the person 
from death. And that, of course, is the difficulty of it all. 

All three of you, thank you very much for your valuable testimo- 
ny. 

Mr. Barnard. Mr. Shays. 

Mr. Shays. Thank you very much. 

In my 13 years in the State legislature, I often heard testimony 
from those who have been victimized or have lost loved ones and I 
don't ever recall hearing such eloquent and helpful testimony from 
two victims. I thank you. It makes me want to go home and hug 
my 8-year-old daughter as soon as this hearing is over. 

I would like to ask you, Mr. McFadden, I just have a difficult 
time understanding the end result of your testimony, so I would 
like to ask you something for clarification. It seems to me as being 
crazy to have 13-year-old children, with helmets or without, use 
these vehicles. I mean, it seems crazy to me. 

But in this instance, your child wasn't using the vehicle, and this 
same kind of accident could have happened with a snowmobile. It 
raises the following question to me: Is it your testimony that ATV's 
should be banned or that they should be highly regulated? 

It seems to me wx^at you are pointing to is regulation more than 
a ban, because in certain instances an adult could use these vehi- 
cles and use them safely. 

Mr. McFadden. Yes, sir. I guess, if you look to the gist of what 
Deb and I believe, I feel that you purchased it. You have the right 
to — maybe to use what you purchased, if it is for sale in the United 
States. You can use it on your property, but the penalties ought to 
be extreme, if you stray off your property and harm my child, they 
ought to be extreme if I am invited onto your property and you 
harm my child or you harm me. 

I should have some sort of recourse to make you think twice 
about putting your child on it or even getting on it yourself. 

At the present time there is very little recourse out there. 

Mr. Shays. But if your child had been hit by a snowmobile, 
would you be testifjring the same way vnth the same message? 

Mr. McFadden. If the question was vehicles on a 

Mr. Shays. You haven't had much time to sort this out, but I am 
wondering if we had had a hearing on snowmobiles, if you would 
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be really saving the same thing. It seems to me it is really the use 
of the vehicle rather than the vehicle itself. 

Mr. McFadden. That perhaps in our situation is the case. The 
use of a vehicle like this, where it is not on a road and not regulat- 
ed, it is not licensed and, in fact, it doesn't even have to be insured, 
is really a license to kill or license to maim. 

And it needs to be addressed at the Federal level and at the 
State level and Deb and I are going to pursue both. 

One interesting approach in listening to people talking about re- 
calls and trying to find the funding for that, I understand that that 
could go on for years. I understand the point that some legislation 
is better than no legislation. I can hear all that. 

If you consider at the State level or some sort of a Federal inter- 
vention where the States somehow are required to license the driv- 
ers, license and inspect the vehicles and carry, say, $500,000 of li- 
ability insurance. When the insurance companies of America are 
forced to carry the insurance tab on 1.5 million vehicles, very 
quickly parents are going to find that they have to pay a $1,500 a 
year insurance bill instead of $60 or $70. Very quickly, junior will 
not be on the vehicle. 

You will use it in your work activities, use it on farms. You will 
not use it as a recreational vehicle. It will be parked. They will not 
be able to get insurance on ski slopes for these vehicles and other 
little kids like my son won't be killed. 

B f. Shays. Ms. Sumner, when you were about to show me that 
picture, what I thought you were going to do is show me a picture 
with the husband and the wife and the three kids all riding these 
vehicles on a calm and sunny day. I reacted and said, God, I would 
never want my children riding on it. I viewed that picture differ- 
ently than you viewed it. It clearly, to me, is a picture that would 
say, you know, be careful. 

Ms. GuMNEE. How about the headline, "Action, Thrilla and Ad- 
venture?" 

Mr. Shays. Clearly, action, thrills and adventure and it is some- 
thing else. 

Ms. SuMNEE. It makes you brighter than a lot of other people. 
Pat yourself on the back. 

Mr. Shays. If it pictured a peaceful, relaxing vehicle, I would 
have really been concerned. 

Thank you, Mr. Chairman. 

Mr. Baenaed. I am surprised you didn't bring the advertisement 
I remember years and years ago. It showed one of these A TV s 
climbing a wall. Now, I did think that was a little absurd. You 
know. I don't ever believe that. 

I believe there are a lot of folks who read that ad, maybe think it 
would be a great thrill to take one of these ATV's, stand it up the 
side of a wall and think it was safe. Do you remember that ad, 
Doctor? 

Dr. Naekewicz. Mr. Chairman, yes, I do. That brings up a point 
we ought to touch on at the moment. We are looking— you saw the 
statistics, and I think that if we go back to the conclusion that the 
task force, and I am talking about the Consumer Product Safety 
Commission's trs c force, their conclusions, three of them burn in 
my mind. 
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One, children under 16 are unable to operate safely any sized 
ATV, but children under 16 are especially at risk of death and 
injury if they ride any adult-sized ATV. The industry's voluntary 
standards are inadequate, which brings me back to the point that, 
in the age group of the preteen to 16, they traditionally are in the 
risk-taking age group, end pictures like that are very exciting. 

That guy is doing a wheelie on that, if you look at it closely. I 
will tell you one thing. You don't stop children from smoking ciga- 
rettes by telling them they are going to have cancer when they are 
50 years old. You don't stop them from driving automobiles at 50 
or 60 miles an hour by telling them they are going to have an auto- 
mobile accident, because they don't take any of this into consider- 
ation. 

I think if we are going to solve the problem of children's ii\juries 
on ATV's, we have to take the vehicle away from them. That is 
simply my point. 

Mr. Barnard. Thank you very much. We appreciate all three of 
you being with us, and we thank you for your testimony. And it 
will be very helpful to us. 

Mr. Barnard. Our next panel this afterno'^n will be Mr. Paul 
Rubin of Glassman-Oliver Economic Consultants, Inc.; and Mr. 
Gary Surdyke, Yamaha dealer of Crystal City, MO. 

Gentlemen, welcome to the panel this afternoon. We will first 
hear from Mr. Rubin and then we will hear from Mr. Surdyke, am 
I pronouncing it right? 

Mr. Surdyke. Surdyke, yes. 

Mr. Barnard. We will hear from Mr. Rubin first. 

STATEMENT OF PAUL RUBIN, PH.D., GLASSMAN-OLIVER 
ECONOMIC CONSULTANTS, INC. 

Mr. Rubin. I will summarize my remarks. 
Mr. Barnard. Your entire testimony, without objection, will be 
entered into the record. 
Mr. Rubin. Thank you. 

I was Chief Economist at the Consumer Product Safety Commis- 
sion, for 2 years. I am now a private consultant. Previously, I had 
been at the Federal Trade Commission, and for a long time before 
that, I was professor of economics at the University of Georgia. So 
you were my Congressman for many years. 

At CPSC, I was heavily involved 

Mr. Barnard. I hope that doesn't affect my questioning. 

Mr. Rubin. At CPSC, I was involved in the ATV project and 
analysis, but my testimony today is based entirely on public mate- 
rials and the views are my own. They don't reflect anyone else's 
opinion, obviously. 

If we discuss the isst^e of a prospective ban versus a recall of 
three wheelers, in terms of the economic analysis, we can see that 
ban can be viewed as justified. Over the life of the vehicle, we have 
estimated that the costs of it\juries on the three-wheel vehicle are 
$650 more than the comparable costs on a four-wheel vehicle, and 
difference in production cost is only about $200. So, there is a net 
saving of about $450 per vehicle from a ban. For example, if sales 
were 50,000 a year, the saving in iiyury costs is about $32 million, 
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and the net benefit would be $22 million. So, the ban of, or the de- 
cision not to sell, three-wheel vehicles is a decision that makes 
sense from a cost-benefit viewpoint From the data I am aware of, 
there is no signficant difference in probability of death between 
three and four wheelers. We are talking about only iiyury differ- 
ences. These cost figures are solely based on iiyury costs. 

It appears that accident patterns involving deaths are different 
than those involving iiyury. For example, about half of the deaths 
are a result of collisions, and there would be no difference in colli- 
sions between three- and four-wheel ATV's. 

Of course, it is not surprising that a ban is justified and a recall 
is not. We commonly ban things prospectively, but we don't recall 
them retrospectively. CPSC banned baby cribs with widely spaced 
bars, flammable mattresses, and lawn mowers without "dead man" 
controls, but did not recall those things. NfTTSA requires, for ex- 
ample, safety belts, or high brake lights, but again, did not make a 
decision to recall products without them. So, at some point, people 
do pay attention to costs. Costs are very different between a ban 
and a recall. 

One might say ATV's are so dangerous they should be recalled 
independently of the costs. We have to realize, if we look at a prod- 
uct like ATV's, that there is some level of risk that consumers 
might want to accept. If we try to compare ATV's with other vehi- 
cles, we find that ATV risks are greater than trail bikes, but about 
the same as snowmobiles and very significantly less than on high- 
way motor vehicles. So, there is no evidence that I have seen that 
indicates that the level of risk on ATV's is outside of the range of 
risks that people mj^ht want to accept, given the benefits they get. 

Of course, there is the issue of children, but my next pomt is 
that recalls would have no effect on the risk borne by children. The 
reason is that this product is unique among things that CPSC regu- 
lates in that there is an active and well functioning market for 
used ATV's. To my knowledge, there is no other product that CPSC 
regulates where this is the case. There are sporadic markets in 
garage styles, but no product where you see ads in the paper and 
dealers carry them. For example, our survey of users showed about 
30 percent of the vehicles were in fact bought used, which means 
there is a very active market. 

This means that if people have ATV's and decide they don't want 
them, because they are too risky, or they are ridden by children, or 
for whatever reason, they can sell them. They are easy to get rid 
of. Put an ad in the paper or go to the dealer and sell them. There 
are widely available mechanisms for selling. Anyone who owns an 
ATV owns one because they want one, not because they may have 
been misinformed when they bought it. The bottom line is that a 
recall really doesn't give an ATV owner any option he doesn't now 
have The owner now has the option of getting rid of his ATV for 
money. The recall would not affect that. The first order effect 
would be to replace the used ATV market, but there is already a 
used ATV market 

The original Commission position, as I understand it, was for a 
recall, but at the same time, the Commission did not vote a ban on 
sale of the three-wheeled ATV's. This must be interpreted as 
saying that the original Commission position was a recall, but the 
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recalled vehicles could have been resold by dealei's in the used 
market. Some people thought that might not happen. Our esti- 
mates were that the recall would have cost between $500 million 
and $1 billion. Given those levels of coste, one would expect the 
dealers or manufacturers would have chosen to resell the recalled 
vehicles. 

This program would have no benefits. There is a used market 
now of people choosing to turn in their ATV's. Under a recall es- 
sentially the same people who would otherwise sell their ATV's in 
the used market would turn them in. People buying ATV's after a 
recall would be the same people who would buy ATV's in the used 
market. So, I don't see anv effect on current owners of ATV's of a 
recall with resale. It woula have had substantial transactions costs, 
perhaps in the order of $50 to $100 million, on the manufacturers. 
This is simply the cost of turning these things over. There is no 
safety benefit that I can perceive. Moreover, CPSC is a small 
agency and trying to monitor such a program would have been a 
significant drain on its resources. 

If we think about a program that is a recall without a resale, 
which, as far as I know, has not been proposed, but if we try to 
analyze that program, we must realize it is one of the most difficult 
programs to administer that one could think of. There are many 
model years, and each would have to trade at a different price. It 
would be very, very difficult to determine these prices. I don't 
know of a theoretical method of determining the correct price to 
use for each vehicle. 

If you pay a price above the going used market price, which you 
have to do to make the recall worthwhile, one effect would be to 
give a windfall to current owners over and above the value of the 
ATV. In my mind there is a real question about this policy. First of 
all, there is evidence that some accidents are due to operator be- 
havior. So, we might ask if a windfall of this sort would be appro- 
priate. Second, there is a real question as to whether we want to 
create a national policy of telling consumers, when you buy danger- 
ous products, later on someone is going to compensate you. That io 
an issue that would bother me. 

The recall would have a relatively small impact on safety. People 
who own ATVs want to own them; if someone turned in a three 
wheeler as a result of a recall, the most likely thing for that person 
to do would be to buy a four wheeler. Four wheelers are safer than 
three wheelers by the $650 indicated before, but the gain is rela- 
tively small. The gain is about a third of the size of the costs. For 
example, if there were a recall with 30 percent of the vehicles re- 
turned, we can estimate that the program would cost about $500 
million, and the benefits would be about $167 million, so the net 
cost would be $333 million. The total cost would be three times the 
benefits. Those are not issues dealing with life saving, but with 
injury reductions. So, from this perspective, a recall would be a dif- 
ficult policy. 

Thixik about litigating the issue of a recall. This apparently is 
what would have happened from what I see in the press. One point 
is that the things I have just said would have been said in court, 
and it is not clear what would have happened. 
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Eveiything I have said is based on straightforward economic 
analysis, and any economist would come to similar conclusions. 

In fact, many of the assumptions I made would be contested. I 
said three wheelers are more dangerous than four wheelers. There 
is some data I have seen generated by others disagreeing. If we had 
a jury listening to arguments, with expert economists dealing with 
specification of complex regression equations, I wouldn't want to 
bet on how that litigation might come out. 

The price offered in a recall would be crucial. If the price were a 
little below the used market price, the recall would have no effect. 
One would expect manufacturers to spend significant amounts liti- 
gating that very issue. 

If litigation would have delayed the recall by 3 or 4 years, we can 
estimate that there might have been about a quarter million vehi- 
cles left to recall. With a 30-percent return rate, that would have 
been 75,000 returned. A guess as to the rough level of benefits 
might be $8 million in injury reduction at a cost of about $24 mil- 
lion. 

It is my understanding that the Consumer Product Safety Com- 
mission now uses a value of life figure of $2 million. If we were to 
think that way, we can say that any education and training pro- 
gram which saves as few as four, five, a half dozen lives today 
would be more beneficial than a recall program delayed by 3 or 4 
years. 

We don't like to think in these terms, but on the other hand, 
there are tradeoffs that have to be made, and the evidence that I 
have seen indicates that a training program now would be more 
beneficial than a recall delayed by a substantial time. 

One other point. For the various programs I have discussed, cost 
could be from $50 to $350 million more than the benefits. Society 
now chooses to spend $30 million on the Consumer Product Safety 
Commission. Whether we want to spend between 2 and 10 times as 
much as that on a recall program is a decision that we would have 
to make, but those are the magnitudes of numbers we are talking 
about. 

Thank you. 

Mr. Barnard. Thank you very much. 

[The prepared statement of Mr. Rubin follows:] 
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Mr. Chairman: 

Thank you for inviting me to testify before this conmittee. 

I was Associate Executive Director for Economics (Chief 
Economist) at the Consumer Product Safety Commission tor two 
years. Previously, I was a senior economist ai. the Federal Trade 
Commission and at the President's council of Economic Advisers. 
T have also boen a profesf;or of econoirics for .'tjinv ycarc . 
pri-^arily dz the tJnivcrsity of Georgia, and h-ve written two 
ICON'S t.n3 c\'LX fi£ty ovticleo on '.he c^^.riu^.j.^s v,.' <aOvv>rni:^iii. aiiu 
i-:cj-i^iti3n- T^fn-sfoi-, r :;i:c:.):.2;<:. Lech c ^^^^t^clcuz,:: una 
?.fT r. lorg t:,rc r.tudcjn* of rcc-jlal.i... :t ci,'s, : ..-i, h-' v': * 
'"'''^'^/'^'^^^ r^-'j^^y , 1. -I....: ..-.fiect '.;.It 

-xp3c'^2:.c&, jc.r^e tr.c art M;^.>,; *'Oi:*cir>>.:s aie 

w:*t:rwl> iiciicu c;n pui^x^v: rndtti-uis. 

I v.i>l iirr.'- disciiC^s. a I'm.i .... sal':.s o^: , v..itel-rs; cospaicci 
with a recall. T will then discuss alT:ernativ€ recall plann. 
Finally, I will indicate soirc of the issu-33 which iright be 
involved in litigation of a recall. 

To anticipate the results: The ban on sale, of ne*i' 3 
wheelers will have no effect on deaths, but will be a cost 
effective r.ethod of reducing injuries. There are two relevant 
recall policies for 3 wheelers: a recall with resale aliowed 
(which was apparently the original Commission policy) and a 
recall with resale forbidden. The first policy would have no 
effect on ATV safety, but would have substantial costs. The 
second would be extremely difficult to administer. It might have 
some effect on reducing injuries, depending on how it was 
executed, but would have no effect on deaths for current owners 
of ATVs. Whatever injury reduction occurred would cost much more 
than its value to consumers. These conclusions are based on 
analyses of the interaction between a recall and the market for 
used ATVs, and of the difference between 3 and 4 wheelers. 

Many of the underlying assumptions would be disputed if 
there were litigation, and the outcone of those challenges is not 
certain. Moreover, if litigation about a recall took four years 
(as has been suggested) there would be relatively few 3 wheelers 
left to recall as these vehicles age and are withdrawn from use* 
This indicates that the benefits of the program would have been 
small. The benefits of an immediate notice, warning, and 
training program are likely greater than the benefits of a 
recall delayed for four years. 

PROSPECTIVE BAN VERSUS RECALL 

A prospective ban on sales of 3 wheelers is economically 
justified. The risk of injury on 3 wheeled ATVs is greater than 
the risk of injury on 4 wheeled ATVs. Over the life of the 
vehicle, the best estimate is that 3 wheelers will cause 
emergency room treated injuries costing about $650 more than 
injuries on 4 wheeled ATVs. For new production, the cost 
difference between a 3 and a 4 wheeled ATV is about $200. 
Therefore, theni is a net saving of about $450 in injury costs 
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per vehicle from a ban on 3 wheeled production. 

The industry for the 1988 model year had planned no sales of 
3 wheeled vehicles, perhaps in anticipation of the results of 
the negotiation with the government. If sales of 3 wheelers 
would otherwise have been 50,000 per year, the saving in injury 
costs from this program is about $32,000,000 per year, and the 
net benefit is $22,000,000. 

The evidence of which I am aware indicates no difference in 
probability of death between 3 and 4 wheeled ATVs, If there is 
such a difference, it is unlikely to be large. About half of the 
deaths involving ATVs are a result of collisions, and there is no 
reason to expect any difference in 3 and 4 wheeled vehicles with 
respect to collision safety. Any policy shifting riders from 3 
to 4 wheeled ATVs will have no measurable impact on death rates. 

Since there is no difference in death rates, the analysis so 
far has not been based on any "value of life." The injury cost 
figures used are those which the Commission has regularly used 
and published for many years, and which are relied upon by CPSC 
in rulemaking, and by other agencies within government. These 
figures include a generous estimate for "pain and suffering." 

The analysis assumes that riders perceive no difference 
other than safety differences between 3 and 4 wheelers; that is, 
that ATV riders would not pay anything for any differential 
handling of 3 over 4 wheelers. Technically, the assumption is 
that 3 and 4 wheelers are perfect substitutes in consumption. 
This is the most favorable assumption for a recall. 

It is not surprising that a ban is economically justified 
but a recall is not. A recall is commonly more expensive than a 
prospective modification, and the ban on sales of 3 wheelers is 
prospective. A recall generally involves either a retrofit of a 
product, which is more expensive than a prospective change, or 
else destruction of the entire product, which is even more 
expensive. It is common for regulatory agencies to order 
prospective but not retrospective product modification. For 
CPSC, for a few examples, there were no recalls of: baby cribs 
with improperly spaced bars; mattresses which did not pass 
flammability tests; lawn mowers without "dead man" controls; or 
chain saws without anti-kickback provisions. Similarly, NHTSA 
did not recall automobiles lacking safety belts or dual braking 
systems, or, more recently, a third brake light. I do not know 
if formal cost-benefit analyses were performed for these 
products, but costs of recalls are much greater than costs of 
regulation, and the regulatory process pays attention to these 
costs, either formally or informally. 

It may be argued that ATVs are so dangerous that a recall 
should be undertaken in spite of the costs. For a new product 
such as ATVs, the level of risk which consumers might find worth 
accepting is difficult to measure. We can, however, measure risk 
on other, similar products. When we do, we find that the level 
of risk on ATVs is well within the range of risk on similar 
products. Our best estimates are that, adjusted for use based on 
various surveys of riders, weighted risk of death and injury on 
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ATVs is greater than on trailbikes; about the same as on 
snowmobiles; and significantly less than risks on motorcycles. 
It is not at all clear that risks justify a recall, particularly 
since a recall would have had no impact on deaths. 

Some may say that since the risk on ATVs is relatively 
greater for children under 16 than is true for the other 
vehicles, the recall would be justified. However, a recall would 
not effect this risk. Any parent wanting to get rid of an ATV 
ridden by a child can easily sell it in the market for used 
ATVs, a well functioning market; there is no need to park the ATV 
in the garage until the child gets old enough to ride it 
properly. 

RECALLS AND THE USED ATV MARKET 

In analyzing possible recall actions, it is important to 
consider the impact of the used ATV market. This is a well 
functioning market; for example, a CPSC survey shows t'lat about 
30% of ATVs were bought used, indicating that owners can sell 
their machines on the used market. This means that consumers can 
change their minds about ATVs with little cost. Anyone who 
decides, on the basis of information about risk or for other 
reasons, that the ATV purchase decision was unwise can sell the 
machine in this used market. In other words, anyone who now owns 
an ATV does so because he or she wants to own the vehicle, not 
because of a previous decision to buy. A recall gives no options 
to ATV owners which they do not already have. 

The first order effect of any recall pro9ram will merely be 
to replace this used market. If a policy were to force 
manufacturers to recall ATVs at the correct price, those turning 
in their machines would be those who would otherwise have sold 
them in the used market. If resale of recalled ATVs is allowed 
(as would apparently have been true of the initial Commission 
proposal) , then those buying the recalled vehicles from firms 
would be those who would otherwise have bought them in the used 
market. If resale is not allowed, then some buyers will switch 
from 3 to 4 wheelers, as discussed below. 

Recall with Resale 

The original position voted by the Commission was for a 
recall of 3 wheelers and of certain 4 wheelers, but since future 
sales were not banned, the recalled vehicles could apparently 
have been resold. Since the value of these vehicles probably 
would have been about $500 milHon to $1 billion, resale would 
have been likely. 

For a complex good such as an ATV, with many model-years 
involved, it would ha\e been difficult to determine the proper 
price to pay for a recall. If the price had been too low» the 
recall would have had no effect since ATV owners wanting to sell 
would have sold in the used market. Had the price been too 
high, some consumers would have returned machines who otherwise 
would have kept them, and used the proceeds to buy new machines 
(since they wanted to ovvn an ATV at going prices.) In order to 
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3?^^ J^^'^^^''?^^ returned machines, the secondary price 
would have been below the original used price, leading to 

l-t T 1!"'^^ increase! injuries. in what follols I 
assume the best case for tl^e policy, that the Commission would 



which tc iGcall ATV^. u.c). -.orioi-.oar ATv' ^ies at a price 
in the used ir.arkct. Kith scnje effort, it wou^J be possible to 
determine these prices. However, this would not be a meaningful 
price for a recall, if the recall price were at the used price, 
relatively few ATVs would be returned, because, as some were 
turned in, reduced supply would cause a price increase in the 
used market, so no more would be returned. if the recall price 
were below the initial used price, none at all would be returned. 

The only way a recall would be meaningful would be if the 
price were above the initial used price. Those controlling the 
recall could determine the number turned in by adjusting the 
price; the higher the recall price, the more ATVs would be 
returned. At any given recall price, ATVs would be returned 
until the price in the used market exceeded the recall price at 
Which point owners would stop turning in ATVs and instead sell 
them in the used market. This policy raises several difficulties. 

First, the increase in price of used ATVs would be a 
windfall gain to curr^ it owners, since they have had the use of 
the machines for some time. This windfall would come partly at 
the expense of producers; the rest would come at the expense of 
potential buyers of used ATVs since they would pay a higher 
price. Since the data show that accidents are in significant 
part due to operator behavior, this windfall gain may be 
inappropriate. A policy which provides such a gain to purchasers 
of dangerous products would have pe.^erse incentive effects for 
future behavior, for example, it mic,ht create an incentive for 
some consumers to buy risky products in the hope of a subsequent 



FILMED FROM 
BEST COPY AVkILABLE 



ac 



O 9 9 '7 



223 



recall and windfall. 

Second, the program would be extremely difficult to 
administer. There are many models and vintages of used ATVs; 
each sells at a different price. Demand and supply conditions 
for each vary in relevant but unknown dimensions. This means 
that there are no principles for estzdalishing a premium above the 
used price or for determining the relative premium for each model 
and vintage. If the recall program led to a 50% return rate for 
Hondas and a 10% return rate for Yeuaahas, this would be difficult 
to justify. However, I see no way that a policy could be 
est2a>lished to avoid results like this. Would the owners of 
Yamzihas have an action against CPSC alleging that the premium for 
their machines was not as great as that for Hondas? 

The final point is that the recall would have a minimal 
impact on safety. As the recall price rose zUaove the used price, 
owners who wanted to continue to own ATVs would return their 
vehicles and use the proceeds to buy new ATVs. Also, potential 
buyers of used ATVs would not be able to buy these ATVs in the 
used market; instead, many would buy 4 wheelers. Thus, the 
major impact of the progreus would be to shift some owners and 
buyers to 4 wheelers. There is some gain in safety from this. 
However, the cost of this program would be the total value of the 
3 wheeled ATVs; tha benefit would be the additional safety of a 4 
wheeler over a 3 wheeler. Costs are about three times as large 
as benefits. The price increase in the used market might lead to 
a reduction in deaths and injuries as some potential buyers of 
used vehicles decided not to purchase at the higher price. 
However, we do not in general ^.onsider policies which raise 
prices for consumers as being beneficial. 

ATVs cost about $2000 new. For a new ATV, the additional 
expected injury cost for z 3 over a 4 wheeler is 2J3out $650; 
there is no difference in the probeUaility of death. Thus, if a 
new machine is turned in under a recall, the cost is $2000 and 
the benefit is $650. For older used machines, costs and benefits 
would fall proportionally; costs of this program are about three 
times benefits. 

To see the magnitudes involved, let the recall rate be 30%. 
Assume that the recall would occur immediately; if it were 
delayed (as by litigation) these figures would change, as 
discussed below. Using data on the age of ATVs in consumers* 
hands and using straight line depreciation implies that the total 
cost of the recall would tt about $500 million plus whatever 
premium over the current value would be needed to elicit this 
return rate. The benefits would be about $167 million, based on 
the reduced injuries. Thus, costs are about 3 times benefits; the 
net loss to society would be at least $333 million. If a higher 
premium were used to get a higher return rate, costs and benefits 
would both rise but costs would always be at least 3 times as 
large as benefits. 

LITIGATION 

So far, I have discussed public policy issues regarding a 
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recall. However, xt appears that the manufacturers would not 
have agreed to a recall - ithout litigation. While the attorneys 
have the most to say abo'. i this issue, I have a few comments. 

*^f"t, the arguments above would also have been made in the 
litigation. All were based on economic analysis of public 
documents, and any economist reviewing the matter would have come 
to similar conclusions. Thus, a court might well have found that 
the recall was not justified, based only on the policy issues. 

Second, in the analysis just presented I made assumptions 
hoon "^°«^/avo"d a recall. However, some of these would have 
been contested in court, some examples: 

^ based the analysis on estimates showing that 3 wheeled 

ATVs were more likely to be cause injuries than 4 wheelers^ 
However, analyses by economists employed as experts by the 
industry indicate that there is no difference in probabilities 

analysis, hut litigation involving competing economic 
experts debating arcane issues of the specification of regression 
equations would have an uncertain outcome. 

I also assumed that 3 and 4 wheeled ATVs were perfect 
substitutes xn use; that is, that riders would be indifferent 
except for safety considerations. This is a matter which would 
be tested through surveys; if there xs a difference, the cost- 
benefit analysis would become more unfavorable to a recall. 

The recall price is crucial to the costs of the program; a 
hxgher prxce leads to significantly more vehicles returned, as 
well as increasing the cost for each vehicle. There would have 
been Ixtxgatxon over price, either as part of the litigation 
over the recall xtself, or subsequently. 

Finally, so far I have assumed chat policies would take 
place immediately. However, litigation would delay the onset of 
the recall, perhaps by four years. As of the 1988 model year, no 

3 wheelers were introduced, so the recall would have affected 
only those vehxcles already in consumers* hands. There may be 
250,000 such vehicles available in 1992. with a 30% return rate 
75,000 would be returned. The total benefit of this might have 
been $8,000,000 in reduced injuries. (The costs would be 
something over $24,000,000.) On the other hand, press reports 
indicate that the industry was willing to engage in notice 
wamxng, and training immediately, apparently in exchange for an 
agreement not to seek a recall. 

While benefits are difficult to measure, if only a 
relatively few lives are saved by these policies, then this 
program would be preferred to a recall, even ignoring costs. 
CPSC for planning purposes now uses a value of life figure of 
$2,000,000, according to Newsweek. If so, then a saving of only 

4 Ixves through training would mean that a training program now 
is preferred to the recall program in four years. 

SUMHARY 

A recall with resale serves no purpose. A recall with no 
resale wxll either remove only a very few vehicles from the 
market, or it will be a complete administrative nightmare. In 
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either case, costs are greater than benefits. On the ^most 
favorable assumptions, a recall with resale allowed would impose 
costs of $50-100 million and no benefits. A recall with resale 
forbidden would impose costs eibout 3 tim^s as large as benefits; 
for a typical plan, costs might be about $500 million and 
benefits about $167 million. The net loss to society from any 
recall program would range from eOjout $50 million up to about 
$333 million or even more. None of the possible 3 wheeler 
recall programs would save einy lives of current ATV owners. 

Since society spends only $30 million directly on product 
safety regulation through the CPSC, it would seem inefficient to 
spend 2-10 times as much over and abowc benefits on a recall 
prograua. Moreover, since litigation would take several years, 
there would be relatively few 3 wheeled vehicles to recall when 
it ended, so the benefits of an immediate notice, warning, and 
training program probably outwei<yh any possible benefits from a 
recall, even ignoring the costs. 
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Mr. Barnard. Mr. Surdyke. 

STATEMENT OF GARY SURDYKE, YAMAHA DEALER, CRYSTAL 

CITY, MO 

Mr. Surdyke. First, I would like to thank the committee and the 
American system that would allow me to come in here and give an- 
other perspective. 

After sitting here and listening to this, and first of all, let me say 
I have great compassion and sympathy for the loss of anyone's 
loved one, for any injury to anybody, any death, no matter how it 
happens, and I don't want anything I say to be interpreted any 
other way. I h^ve a large family myself, and I have IG chilaren, all 
of which, by the way, ride ATV's. 

I have a 9-year-old daughter who has Down's syndrome who rides 
an ATV under close parental supervision. She does it safely be- 
cause I see to it. 

I feel a little, in listening to most of the testimony here today, 
like Alice in Wonderland, and I am "Alice." My feet are on the 
ground. I am hearing so many things that are so totally unrealistic 
about what the real world is when it comes to ATV's. 

I have heard Senator D'Amato set the tone when he used the 
term "Japanese" four or five times in his testimony. I have heard 
it other times in other people's testimony. I offer this thought: If 
American companies designed, built and marketed as successfully 
as the four Japanese companies have done with this product, I 
would submit to you that they would be being held by the Wall 
Street Journal and all of us as a great example of American indus- 
trial know-how. 

You know, we keep mentioning Polaris. Polaris has sold virtually 
no three wheelers. A number, but statistically insignificant. £o, 
let s not try to say, oh, gee, this great American company is offer- 
ing to do this, and these Japanese companies won't. 

I have heard the conversation about the consumer checklist, that 
is the safety thing that the consumer has to sign and initial. It is 
like damned if you do and damned if you don't with that. 

On one hand, we are being told now to give customers this warn- 
ing and putting these things in front of them, and no, no, you 
shouldn't do that. I contend chat most of the argument against that 
comes from the fact that attorneys see this problem that is going to 
crop up in a courtroom and make L much more difficult for them 
to win their contingency cases in trials. 

In other words, it is going to be tougher for them to make 
money. I also might add there is currently a hot market on used 
three wheelers. When this thing came out, the first thing that hap- 
pened is everybody came in wanting to buy the used three wheelers 
that are on the market. 

I have heard this Pinto argument. This argument was first of- 
fered on the "20-20" or "60 Minutes" years ago. They would lead— 
these people that use the Pinto argument would lead you to believe 
that only 90 people have been killed driving Pintos. Only 90 people 
have been killed relating to a specific problem with the fuel tank of 
a Pinto. 
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We don't take this Pinto number of 90 and say, look, gee, what 
we did. You take ATV deaths from all reasons, and many of them 
incidental to the fact that it was an ATV involved, hit by a train, 
fell through ice, drunk, you know, those sort of things, and we will 
lump all of them in there and use that number and say, look, gee, 
all these ATV people are killed with ATV's, and we argue 90 
people were killed in Pintos. Many more than 90 people have been 
killed in Pintos. 

I think there is a point I would like to make, is that we talk 
about this "unsafe" product. Well, that is not true. I think the re- 
ality is that it has an enviable safety record. I will offer this up. 
How many automobiles are there in the United States on the road, 
100 million? I think that there is not that many, I believe, but let's 
say there are, and 3 million ATV's, give or take a couple hundred 
thousand, but let's say 3 percent, in other words, there are 3 per- 
cent ATV's to cars relationship. 

Well, approximately 40,000 people a year get killed in automo- 
biles. Three percent of 40,000 is 1,200 a year. If ATV's have the 
same fatality rate per vehicle as automobiles, and I am not sajdng 
this is valid, but this is what is being used against us, then there 
would be 1,200 people killed a year in ATV's, and they are not, just 
200 are, as sorry as it is. 

I mean, I hate to hear, again, this child, I think of this child out 
of Texas that fell in this well, you know, the great focus, it was 
great, we were able to save that life and that is important. One life 
is important. 

Mr. Statler refused to attend the mggority of the CPSC public 
hearings that were held around the United States. I was a witness 
at one in Jackson, MI. This man went on national television, "20- 
20," and said, and I quote, "This is the problem— the problem is, 
these four Japanese comj^anies who wont stop selling and aanu- 
facturing these things." 

Now, this was before anybody had done any study on anything. 
He went on. If I ran my business as irresponsibly as he made that 
statement, I wouldn't be in business. And, in fact, he is way off on 
his facts when he talks of one in three, will have death or serious 
iiyury, we have sold something like 2,500 ATV's in my business, 
2,500. 

If what— and this goes back over 5, 6 years. If what he said was 
true, my business would look like a hospital war zone. It doesn't. I 
know of one instance where a customer of mine was killed on an 
ATV, and he rode it off a cliff. Now, the previous day, it wasn't a 
cliff. A construction company building a new highway had come 
through and just wiped out this edge along this trail. He caiie zing- 
ing over and, oh, my God, it was a cliff, and he falls 50 xeet and 
lands in big boulders and it killed him. 

And about the recall, who— I would like to know how this recall 
that we keep talking about is going to create public safety, because 
first of all, I think the only people who are going to return three- 
wheeled ATV's are those people that aren't using them anyway. If 
they are not using them, there is nobody being injured on them. I 
think what it will turn into is that everybody will start scrounging 
through the dumps and the back 40 looking for a derelict ATV, and 
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they will try to turn it into cash. That is what it will motivate 
people to do. 

And listening to I believe Ms. Sumner, it reminded me of an inci- 
dent that happened to me when I was 15 years old and my older 
brother was 16. My Aunt Sophie, sweet lady, let us drive her 1954 
Oldsmobile, and this was in 1954. My brother was 16. He had a 
driver s license. 

She, my aunt, knew how to drive a car, so she had a leg up. Ms. 
Sumner didn't know anything about ATV's. My aunt knew what 
was involved in driving automobiles. She let me and my brother 
get in that car and my brother operated it, I wasn't old enough, in 
a very irresponsible manner. We had a severe accident and fortu- 
nately, and I thank God that I walked away from it. But if I would 
have been iiyured as severely as Ms. Sumner's son, would my par- 
ente be sitting here demanding General Motors recall Oldsmobiles? 

To Dr. Narkewicz, there are virtually no reports of death or 
l^jury of children under 12 years of age riding child-sized ATV's. 
Do you realize the first victim of this boondoggle I will call it, be- 
cause I have heard that word used today, is tnat Yamaha had in 
their product line, and I mentioned it in my testimony, a safe ATV. 
It had throttle restricter, and wouldn't go but 8 miles an hour, 10- 
foot cord on the back of it where a parent could walk around 
behind their child giving them direction, and if this got out of 
hand, they could pull the switch and the engine would die and the 
thing would come to a halt. 

It wouldn't go more than 8 miles an hour. This was the first 
product to fall off because of this ATV witchhunt. We had one, and 
we let It go. Now, the kids are going to ride the big ones. OK. 
Thank you. 

I want to get to actually my statement, if I may. I am from 
Festus, MO, and have been a Yamaha dealer since 1972. 

Mr. Barnard. Is it possible that you might summarize your 
statement at this point? 

Mr. SuRDYKE. No, I would like to read it. Everybody else has 
been allowed to. 

Prior to that, I was a computer specialist for GE. For the better 
part of the last 4 years, I have been Yamaha's highest volume ATV 
dealer. 

If you take the total business of the four msgor manufacturers 
and relate their ATV business to that total, I estimate that it is 
between 5 and 10 percent of their total business, the manufactur- 
ers total business as we know. Like what Honda does with automo- 
biles. 

In my operation as a Yamaha Motorcycle-ATV-Scooter-Water 
Vehicle dealer, ATV and related business represents about 70 per- 
cent of my total business. I estimate that the national average 
among all dealers is closer to 40 percent. 

I have sold 2,500 ATV's over 4 years and not one customer wants 
to return theirs, as stated earlier. Not one single customer of mine 
wants to return theirs. What is going on? Where is this public 
outcry? 

The safety issue is one of perception rather than reality. There 
are approximately 200 deaths per year with 3 million ATV^s in use; 
one-half are children, so that is 100 children. Statler said 43 per- 
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cent. There were 30-plus children killed last year falling from bunk 
beds. A bunk bed is a stationary object for sleeping. ATV is motor- 
ized recreation, go-anywhere vehicle with ..peeds up to 50-plus 
miles per hour. 

I am an American busin'3ssman with $2.5 million in sales, 70 per- 
cent from ATV's. I have U> employees. I am one of 4,500 ATV deal- 
ers in the United States. 

The real issue is, what is this false witchhunt doing to us? It may 
force me as it has forced many others to close and lay off my em- 
ployees. The only people who are complaining about ATV safety 
are plaintiffs and their attorneys, and politicians and bureaucrats 
who are caught up in a political or public safetv frenzy. I believe 
that not a single customer of mine is 'anti-ATV.' 

I recently had the opportunity to meet with Clay Friedman, who 
is a deputy attorney general for the State of Missouri under Bill 
Webster. I and others met and discussed with him the ATV safety 
issue for about 2 hours. Many points were raised. As the last item 
of our meeting, we demonstrated and taught him how to ride an 
ATV. 

Before he rode, he looked at me and asked me if this ATV^ hit 
this small bump, about the size of these cups, would it turn over? 
That question indicates the level of "knowledge of the subject" of 
the people who are attempting to strangle me. I demonstrated to 
his satisfaction that it would not. 

After 30 minutes of riding an ATV after rider instructions, he 
said, "These things are fun.^' What if I could prove that children 
riding ATV's saves lives? I believe I can. Children learning to 
handle a motor vehicle in a relatively friendly environment, 'off- 
road," make much better automobile drivers when they turn 16. 

That question, the fact that this man is a lavv^er and 30 years 
old and obviously intelligent, would have in his mind that somehow 
or another this ATV is going to go hit this little lump and turn 
over indicates the level of knowledge of the subject of the people 
attempting to strangle me. I demonstrated to his satisfaction it 
would not turn over. 

I relate back to the story about me and my brother and Aunt So- 
phie's Oldsmobile. I assure you that I see this with my own chil- 
dren and with my customers own kids. They are responsible. These 
things have social value. 

I have stated my wife, Linda, and I have 10 children. So far, our 
five oldest children previously or currently work in our family 
farm— excuse me, I mean family business. We have a 9-year-old 
daughter with Down's syndrome. I pose this question: 

How many children in the United States commit suicide each 
year? I submit, and it can be proven* and I offer it up for thought 
of intelligent people. If each of these children who committed sui- 
cide had an ATV, I bet you that number would have been reduced 
by 50 percent, and I can t prove that, but I can know it. 

The Surgeon General's recent statement of children killed by ac- 
cidents, 7,800 in a recent year. Well, we have pinpointed 130 of 
them, 100 ATV and 30 falling from bunk beds. Considering the 
nature of each, it becomes obvious bunk beds are the true hazard 
since a child gets in one to sleep, yet 30 of them last year were 
kill'^d when falling from them. 
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The ATV safety issue is false. It is based upon the fact that 10 
years ago, there were no injuries or deaths and now there are. 
Therefore, ATV's are unsafe. If this mentality had existed 100 
years ago, we would be without many of today's necessities: Auto- 
mobiles, airplanes and bicy^ V:-, and that list got-; on yad on. 

The crisk If? greatly ..-.v . -1 \r ... J .^jII;:^... AT^"V 

wL'Cv 'i\ u&o. Ay v-'irh ^: - * . ;^ . 

(\. ^ . . . . ^ 

sioddinL) accidents. 

T^^ rlv-^r--* \':i'-r^ '<:^yC'•' :r j . r i \' I h^'^'o*,,. 

that to accurately compa. .1^-.. .1 ' , t • > 'ci^:^. v to doxc;- 
op on 9nr>o»irt u^e cry, wl^oi' ■ - v. n.- -v- Vi'^^-'-' -r*^ 
they u?pd? 

adequate snow covf^r. In t'vn-third<= o^th^ .^^ea offh^ United Stotof--. 
sledding does not take place at all in a given year. In the areas 
that do normally receive enough snow, sledding is even then not all 
that common in large numbers. 

ATV's, on the other hand, are used extensively in all seasons. 
The State of Missouri even provides two State parks almost exclu- 
sively for ATV^s: St. Joe State Park in Flat River and Finger Lake 
State Park in Columbia. There are currently over 3 million ATV's 
m the United States. 

I believe that on any given Sunday at 3 p.m. in the afternoon, 20 
percent, 600,000, of the ATV's in the United States are being 
ndden. On some days, especially holidays, the percentage of use is 
close to 80 percent, 2.4 million. 

If the comparative usage for sleds and ATV's were reduced to a 
numeric ratio, I believe it would approach 200 to 1. For every 1 
hour of sledding, there are 200 hours of ATV riding. If you takp 
those numbers and actually used a factor of 50 to 1 rather than the 
200 to 1, and using a factor of 50 to 1, you could deduct that ATV 
riding is 14 times safer than sleigh-riding. 

There are two kinds of Congressmen, as far as I am concerned, 
on this issue. Those who have ridden them and those who haven't. 
Those who have, know what I say is true. Those who haven't don't 
know. 

This committee voted straight party lines in December 1986 to 
demand that the CPSC ignore its own report and seek a ban and 
recall of ATV's. It is hard for me to believe that all the Democrats 
have not ridden ATV's and all the Republicans have. 
A rXn^ Sacrificing me, my 15 employees and all of the other 
4,500 ATV dealers and their tens of thousands of employees with 
this false issue on the altar of partisan politics. 

Thank you. 

[The prepared statement of Mr. Surdyke follows:] 
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My name is Gary Surdyke. I am from Festus, Missouri- I have 
BEEN a Yamaha dealer since 1972. Prior to that I was a computer 

SPECIALIST FOR G-E- FOR THE BETTER PART OF THE LAST 4 YEARS I 
HAVE BEEN YaMAHA' S HIGHEST VOLUME ATV DEALER. 

If you take the total business of the 4 major manufacturers 

AND relate their ATV BUSINESS TO THAT TOTAL, I ESTIMATE THAT IT 
IS BETWEEN 5 AND 101 OF THEIR TOTAL BUSINESS. In MY OPERATION 

AS A Yamaha floTORCYCLE-ATV-ScooTERHATER Vehicle dealer, ATV and 

RELATED BUSINESS REPRESENTS ABOUT 70X OF MY TOTAL BUSINESS. I 
ESTIMATE THAT THE NATIONAL AVERAGE AMONG ALL DEALER IS CLOSER 
TO 401. 

i have sold 2500 atv's over 4 years and not one customer wants 
to return theirs. 

The safety issue is one of perception rather than rcality. 
There are approximately 200 deaths per year with 3,000,000 ATVs 

in use - 1/2 CHILDREN ' 100. ThERE WERE 50+ CHILDREN KILLED 
LAST YEAR FALLING FROM BUNKBEDS. A BUNKBED IS A STATIONARY 
OBJECT FOR SLEEPING- ATV IS MOTORIZED RECREATION, GO ANYWHERE 
VEHICLE WITHSPEEDS UP TO 50+ flPH. 

I AM AN American bueinessman with $2.5 Million in sales - 70X 
from atv. i have 15 e'^iployees. i am one of- 4500 atv dealers 
in the u.s.a. 

The real issue is - What's this doing to us? It may force 

ME AS it has forced MANY OTHERS TO CLOSE AND LAY OFF MY EMPLOYEES. 
The ONLY PEOPLE WHO ARE COMPLAINING ABOUT ATV SAFETY ARE PLANTIFFS 
AND THEIR ATTORNEYS AND POLITICIANS AND BURECRATS WHO ARE 
CAUGHT UP IN A POLITICAL OR PUBLIC SAFETY FRENZY. I BELIEVC 
THAT NOT A SINGLE CUSTOMER OF MINE IS *AnTI-ATV*. 
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I RECENTLY HAD THE OPPORTUNITY TO MEET WITH ClaY FrIEDMAN WHO 

IS A Deputy Attorney General for the state of Missouri under 
Bill Webster* I and others met and discussed with him the ATV 
safety issue for about a 2 HOURS- Many points were raised. AS 
the last item of our meeting, we demonstrated and taught him 
how to ride an ATV* 

Before he rode, he looked at he and asked me if this ATV hit 
this small bump, about the size of a baseball, would it turn 
OVER? That question indicates the level of "Knowledge of the 
Subject' of the people who are attempting to strangle me. I 

DEMONSTRATED TO HIS SATISFACTION THAT IT WOULD NOT. 

After 30 minutes of riding an ATV after rider instructions. 
HE SAID. "These things are fun". 

What if I could prove that children riding ATVs saves lives. 
I believe I CAN. Children learning to handle a motor 

VEHICLE IN A RELATIVELY FRIENDLY ENVIRONMENT. "OfF RoAD". 
MAKE MUCH BETTER AUTOMOBILE DRIVERS WHEN THEY TURN 15. 

The experience I have with my own children and witnessing 

THE same thing WITH MY CUSTOMERS' CHILDREN CONFIRM THIS 
IN MY MIND. 

What if Yamaha designed and manufactured an ATV for small 

CHILDREN „hb WEIGH BETWEEN 60 AND 110 POUNDS THAT HAD 
the FOLLOWING FEATURES; 

A THROTTLE RESTRICTOR TO LIMIT THROTTLE 

A TAMPER-PROOF EXHAUST RESTRICTOR WHICH WOULD LIMIT 
SPEED TO 8 MPH. 

A TETHER CORD 10 FEET IN LENGTh CONNECTED TO A 
SWITCH ON THE REAR OF THE ATV THAT A PARENT COULD 
USE TO WALK BEHIND THE CHILD WHILE GIVING INSTRUCTIONS 
FOR PROPER USE. If THINGS STARTED TO GET OUT OF 
HAND. THE PARENT COULD PULL THE TETHER CORD WHICH 
WOULD STOP THE ENGINE. 



237 



233 



-3- 

Let me tell you this ATV did exist and it was the first 

VICTIM OF THIS MINDLESS ATV WITCHHUNT. YaMAHA DISCONTINUED 
IT BECAUSE IT IS DESIGNED FOR SMALL dLDREN. Now SOME 
OF THESE CHILDREN WILL BE LEARNING ON ADULT SIZED ATVS 
WHICH IS UNSAFE. 

hY WIFE Linda and I have a t arge family - 10 children- 

So far our 5 OLDEST CHILDREN PREVIOUSLY OR CURRENTLY 

work in our family farm^ excuse me^ i mean family business- 
We have a 9 year old daughter with Down syndrome who 
operates an atv- how many children commit suicide each 

YEAR- If each of them would have had an ATV I BET THE 
NUMBER WOULD HAVE BEEN REDUCED BY 50Z- 

SuRGEON General's recent statement of children killed by 

ACCIDENTS - 7,800 IN RECENT YEAR- WELL WE'vE PINPOINTED 
130 OF THEM - 100 ATV AND 30 FALLING FROM BUNKBEDS. 

Considering the nature of each, it becomes obvious bunkbeds 
are the true hazard since a child gets in one to sleep, 
yet 30 of them last year were killed when falling from them- 

The ATV Safety Issue is false- It's based upon the fact that 
10 years ago there were no injuries or deaths and now there are- 
Therefore, ATV's are unsafe- If this mentality had existed 

100 YEARS AGO WE WOULD BE WITHOUT MANY OF TODAY'S NECES- 
SITIES (automobiles, airplanes and BICYCLES)- 

GREAT EXAGGERATION 

The current ATV safety crises is greatly exaggerating the 

REAL danger OF ATV USAGE In 1977 THERE WERE NO ATV's IN 
EXISTENCE, SO OF COURSE, THERE WERE NO ATV MISHAPS- In 
1985 OVER TWO MILLION ATV's WERE IN USE- AS WITH ANY 
PHYSICALLY ACTIVE ENDEAVOR, THERE IS A CERTAIN AMOUNT OF 
INHERENT RISK INVOLVED IN OPERATION OF ANY SELF-PROPELLED 

VEHICLE- With 2 million ATVs in use in 1985, there have 

BEEN ACCIDENTS INVOLVING DEATH AND INJURY- 
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I CONTEND THAT THE SAFETY RECORD OF ATVS IS NOT GOT OF 
LINE WHEN COMPARED WITH OTHER ACTIVITIES- FoR EXAMPLE, 
ACCORDING TO THE NATIONAL SAFETY COUNCIL IN 1986, 2^^,347 
INJURIES WERE REPORTED DUE bLEDDING ACCIDENTS- In 
1985 THERE WERE 85,900 INJURIES DUE TO RIDING ATVS- I 
BELIEVE THAT TO ACCURATELY COMPARE THESE STATISTICS, IT 
IS NECESSARY TO DEVELOP AN AMOUNT OF USE COMPARISON. 

To STATE THE OBVIOUS, SLEDDING CAN ONLY BE DONE WHEN THERE 
IS ADEQUATE SNOW COVER. In TWO THIRDS OF THE AREA OF THE 
U.S., SLEDDING DOES NOT TAKE PLACE AT ALL IN A GIVEN 
YEAR. In the areas THAT DO NORMALLY RECEIVE ENOUGH SNOW, 
SLEDDING IS EVEN THEN NOT ALL THAT COMMON IN LARGE NUMBERS. 

ATVS ON THE OTIiER HAND ARE USED EXTENSIVELY IN ALL SEASONS. 

The state of Missouri even provides two state parks 

ALMOST EXCLUSIVELY FOR ATVS— St. Joe StATE PaRK IN FlAT 

River and Finger Lake State Park in Columbia. There are 

CURRENTLY OVER 3 MILLION ATVS IN THE U'S. 

I BELIEVE THAT ON ANY GIVEN SuNDAY AT 3 P.M. IN THE 
AFTERNOON 20 PERCENT (600,000) OF THE ATVS IN THE U.S. 
ARE BEING RIDDEN. On SOME DAYS, ESPECIALLY HOLIDAYS, 
THE PERCENTAGE OF USE IS CLOSE TO 80Z (2,400,000) 

If the comparative usage for sleds and ATVs were reduced 

TO A NUMERIC RATIO, I BELIEVE IT WOULD APROACH 200-1. 

(For every one hour of sledding there are 200 hours of ATV 

RIDING). 



For Purposes of comparison lets assume the ratio is only 50-1. 

Injuries - Use Factor - Projected Injuries if Used Equally 
Sledding 2^^,347 x 50 = 1, 217,350. ATVs 85,900 x 1 = 85,900. 




ERIC 



235 



-5- 



When you divide projected sledding injuries (1,217,350) 

BY ATV INJURED (85,900), IT INDICATES THAT A CHILD SLEDDING 
IS OVER 14 TIMES AS LIKELY TO BE INJURED AS AN INDIVIDUAL 
RIDING AN ATV. 

This same comparative analysis, when made with other 

ACTIVITIES, ROLLER SKATING WITH 112,398 INJURIES IN 1986, 
WILL RESULT IN THE SAME CONCLUSION- 

The ATV safety issue has become a political issue in 
Washington- The CPSC performed a two-year multi-million 

DOLLAR STUDY OF OVER 13,000 PAGES- ThE STUDIES RECOMMEND- 
ATIONS WERE RATHER MILD- |t REQUESTED THAT THE MANU- 
FACTURERS STOP PRODUCTION OF MODELS FOR CHILDREN UNDER 12 
YEARS OF AGE AND STANDARDIZED CONTROLS AND SAFETY MARKINGS BE 
INSTALLED ON NEW PRODUCTION- 

This did not please one of the CPSC commissioners, Stuart 
Statler- This man had publically called for the total 
ban and recal of all three-wheeled ATVs before any study 

HAD BEEN UNDERTAKEN- !n THE FALL OF 1986, WHEN IT BECAME 
«KPARENT THAT THE STUDY WOULD NOT SUBSTANTIATE COMMISSIONERS' 

Statler's claims he resigned *n an uproar- 



How MANY OF YOU CONGRESSMEN HERE TODAY HAVE PERSONAL ATV 
EXPERIENCE (YOu'vE RIDDEN ONE YOURSELF FOR MORE THAN L HOUR)? 

There are two kinds of congressmen on this issue- Those 

WHO HAVE RIDDEN THEM AND THOSE WHO HAVEn'T- ThOSE WHO 
HAVE, KNOW WHAT I SAY IT TRUE- ThOSE WHO HAVEN' T, DON't 

know- 
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This committee voted straight party lines in December 

'86 TO DEMAND THAT THE CPSC IGNORE ITS OWN REPORT AND 
SEEK A BAN AND RECALL OF ATVs. It'S HARD FOR ME TO 
BELIEVE THAT ALL THE DEMOCRATS HAVE NOT RIDDEN ATV S AND 

ALL THE Republicans have. 

You ARE SACRIFICING ME " MY 15 EMPLOYEES AND ALL OF THE 
OTHER 4500 ATV DEALERS AND THEIR lO'S OF THOUSANDS OF 
EMPLOYEES WITH THIS FALSE ISSUE ON THE ALTAR OF PARTISIAN 

Politics. 

Gary Surdyke 
1988 January 



238 



current value. So, in either case, he can exchange the used vehicle 
for its cash value today. 

Mr. Craig. Only in a total ban would that be an impossibility, I 
mean, in the marketplace. We are talking, in a total ban, I would 
understand the manufacturer buying back all the machines in the 
marketplace. 

Mr. Rubin. As people said before, manufacturers could offer to 
buy them back, but I haven't heard anyone propose compulsion to 
sell. I have heard it discussed, but it is something no one is think- 
ing about. 

Mr. Craig. Seventy percent of the American public— current 
owner users — say they don't want to sell it. 

Mr. Rubin. So even in the case of a ban, that would not be an 
effect, I think. 

Mr. Craig. With all your facts, figures and statistics, let's get 
back to the issue that is really important in all of this: Human 
safety. I don't think any of us dispute that. Some of us may dispute 
figures, but none of us dispute the legitimacy of being concerned 
about human safety. 

Under the current procedure, under the decision of the Con- 
sumer Product Safety Commission to settle versus going to court — 
and we just don't know for sure — we can attempt to project based 
on other types of court processes that involved a similar kind of 
issue that was out there. It could be 2, 3, 4 years before a decision 
is made, and ultimate action taken. 

Given the option that is now before us, that the Commissioners 
will make a decision in early February, versus litigation, let's talk 
safety. Do you see in this settlement approach we are now taking 
safety factors that are not available in the market today? 

Mr. Rubin. The training programs, the extra warnings and 
notice and so forth, those things are aimed at producing safety. In 
my view, the litigation would probably take time and the stock of 
used ATV three wheelers is going to be aging over that period. 
Three or 4 years down the road there will be simply not that many 
of them to recall. It would not take much effectiveness of the pro- 
gram we are talking about now to have a greater impact on safety 
than the recall in 3 or 4 years. 

Mr. Craig. We are also involved, are we not, in a declining 
injury situation now? Is. it not true statistically we see a substan- 
tial difference from 1985 to 1987 as it relates to injuries versus 
number of vehicles? 

Mr. Rubin. The injuries are going down for several reasons. The 
shift from three to /our wheelers, by the way, is an indication of 
strong market forces. Commissioner Pittle said before that educa- 
tion never worked, but in fact consumers have learned about the 
safety of these four wheelers and have come to demand them. 

Anyway, going to the four wheelers, and also the fact that we 
know that inexperienced riders are much more at risk, and as the 
stock of vehicles out there changes and the stock of riders has had 
more experience, we predict and are observing a substantial de- 
crease in injuries over time. 

Mr. Craig. The question of a voluntary recall versus an outright 
ban, assuming a voluntary recall were instituted and manufactur- 
ers were required to buy back from those who chose to sell back. 
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and under that scenario, it was estimated or anticipated that that 
vehicle could then go back into the market, maybe with different 
stickers, warnings on it, and stronger safety requirements. If this 
were the case, it could be argued that this remedy might result in 
an inherently dangerous situation because you are talking about a 
new consumer coming into the market to buy that used ATV, prob- 
ably at a considerably less price because of the nature of the 
market As a result of a voluntary recall, in the first month of op- 
eration of the ATV, a newly experienced or inexperienced operator 
has a 13-time greater risk of injury than one who has had that 
month's worth of operating experience. 

I know it was true with my teenage son when he first started 
driving. There were a lot more dents in the car during the first 
month of operation than the second month. I learned a real lesson 
about it at that time, but be that as it may, is that a valid figure? 
Is that a valid concern that one might fudge the safety figures a 
bit? 

Mr. Rubin. It depends on the recall price. If the recall price is 
the current used price, there would not be much effect, because you 
would simply switch. Instead of being traded on the used market, it 
would be traded through the dealer in the used market. If the 
recall ^irice is higher than the current used price, then that would 
be a real concern because you would get some vehicles turned in 
that otherwise the current owner would have kept, and those vehi- 
cles would then have to be resold at a lower price. 

Mr. Cpaig. Opportunity to profit, in other words, would send 
more vehicles to the market? 

Mr. Rubin. I think so. And the owners that turn theirs in would 
probably buy one anyway since they were people with a preference 
for owning the ATV. If the price were higher than the going price, 
it is clear you would end up with more injuries. 

Mr. Craig. Thank you very much. 

Briefly, Mr. Chairman, and I appreciate your indulgence, Mr. 
Surdyke, it is unusual for you to come and defend your right to be 
a businessm in in this country, and I appreciate you for it. There 
are 40,000 employees and employers in this industry across the 
country, and I interestingly note that you picked up on the use of 
foreign and Japanese more than once in other testimony heard 
here this morning. I made note of it, scratched my head and said 
surely not, surely we wouldn't attempt to use the prejudice of a for- 
eign manufacturer in this environment, that would be unfair to try 
to prejudice this whole issue based on the fact that somebody else 
other than America produces these vehicles, but apparently your 
thoughts were there too. And I did make note of that. Forty thou- 
sand people, and I appreciate you saying American-owned compa- 
nies. You have a prejudice, you didn't hide it, you wore it on your 
sleeve, that is fine. You have a right to do that. 

Now, you also have made a very interesting statement, and there 
were snickers and smiles across this audience when you talked 
about a social value to the ATV. That is a strange form of argu- 
ment to be heard before this body. I would like to ask you to 
expand on that just a bit. I th Ink I know where you are coming 
from, but I want to make sure. Where is the social value in owning 
something that kills people? 
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Mr. SuRDYKE. Let's go back to one of those nasty commercials 
that talk about generation gaps. I think it was Yamaha. It was a 
great commercial, and it showed a father and son enjoying this ac- 
tivity together. That is social value, it is true. I do this with my 
children. I have heard you state, I believe, that you do it with 
yours. 

My clientele— you would be amazed how many 60-, 65-year-old 
people are buying ATV's. You would be amazed, because it gives 
them legs, and by the time you get to that point, a lot of people's 
legs aren't left. At least I don't think mine will be. I had to go to 
the emergency room a week and a half ago; I sprained my knee 
playing volleyball. But there is social value. It is a family activity. 
That is the way it is done. I have had many, many families where 
it started with one, and before long, it is two, three and four, it is 
all the cousins, brothers and families, and they go out on a camp- 
ing trip on the weekend and take their ATV's, and they have a 
great time. That is social value. It brings people together. It is aw- 
fully hard in this day and age to find something that could interest 
a father and son together. That is social value. 

The thing about children committing suicide, I believe in my 
heart that is true. 

Mr. Craig. As a father of 10, you probably ought to know a little 
about that. 

Mr. SuRDYKE. Amen. 

Mr. Craig. I believe licensure is important and age is important 
as it relates to driving, clearly the larger machine, and it is true 
the statistics show child injuries result in children riding machines 
not designed for them. I would like your reaction to that and to 
State licensure. You operate in the State of Missouri, do they re- 
quire licensure and are there age restrictions? 

Mr. Surdyke. There are no a^e restrictions in Missouri as per- 
tains to the use of an ATV on private property or on certain public 
properties, trails. State and National forests that are open to the 
ATV's. There is no licensing done. In one of the State parks, in 
fact, both of the State parks, there are requirements as far as they 
have to be attended with an adult, a parent. 

When we talk of licensing the ATV operators generally speaking, 
ATV's are not legal on the streets and highways of the United 
States. The Missouri Legislature screwed up about 2 years ago and 
tried to define them as not being motor vehicles, which in turn 
ended up putting ATV's on the roads. There were incidents of chil- 
dren, and it is amazing the dealers, we knew about this right away, 
but we didn't say a thing about it. We didn't tell our customers— I 
had people say can you ride these things on the street? And I said, 
no. All the other dealers I know of said no. But you know how 
word comes out. Suddenly this whole ATV thing got caught up and 
someone is trying to come up with something, there has been a 
couple on the street, the next thing you know the press is doing 
stories. 

I had a local paper come to me, the fellow who done the story 
said, I have done this story on ATV's on the street, but I am 
having difficulty finding one on the street I can take a picture of. I 
said that is indicative of the necessity of your story, you can't find 
anyone on the street riding it, it must not be much of a story. He 
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asked if I could go out and ride one up and down the street. Once 
this became knowledge in Missouri, people are riding them on the 
road. 

To get back to the thing on licensing, I don't know how you can 
license them for private property. To say there is some method of 
licensing that would work for those public off-road lands that are 
open to ATV's, I don't think it is a workable solution. I think the 
whole idea that a small child under adult supervision, parental su- 
pervision can't handle one of those things flies in the face of Nadia 
Comaneci and all these unbelievable things these young people do. 
If a child can learn to walk by the time he is 12 months old coming 
from the womb, he can learn to ride an ATV under the right cir- 
cumstances. To come up with numbers and say, you are this age, 
you can't— if your children are going to ride them, if children are 
going to ride them, it is important they have ones available to 
them designed for children. 

Mr. Craig. I am going to have to say thank you, very much. We 
wish we could go on with this discussion. Time is ticking on and 
the chairman has questions too. 

Mr. Barnard, Thank you, Mr. Craig. 

I really don't have a lot of questions, mainly because we need to 
get on— not that I am belittling the testimony of either of you gen- 
tlemen. Much that we have gone over here has been gone over 
time and time again. I mean that has been done before. That has 
been considered by this committee, it has been considered by the 
Consumer Product Safety Commission and ii doesn't take any 
browbeating on our part for the Consumer Product Safety Commis- 
sion in 1986, in December, to unanimously, unanimously, condemn 
these vehicles. 

So let me sav this. You are wrong, very wrong in trjdng to make 
this a political issue. You are right, it was a decision, a partisan 
decision on this committee, and that is all well and good. That is 
the way we work here. But it was not a partisan decision when the 
Consumer Product Safety Commission made their decision in De- 
cember 1986. It was unanimous. 

You have seen here this morning, we happen to have two Repub- 
licans and one Democrat testifying this morning. Now, if my eval- 
uation is correct, the most vociferous condemnation of these vehi- 
cles came from the Republican. So, I resent as chairman of this 
committee, who has tried to be very fair in these hearings over the 
last IVzy now 3 years, for you to tell me it is partisan. It is not par- 
tisan. And certainly we haven't divided the number of Democrats, 
Democratic children killed versus the Republican children killed. 

Now, I respect you for being here this morning. You have done 
something that the Japanese manufacturers would not do. They 
would not come before this committee today and tell us what they 
were doing to make these vehicles more safe. Yet the number of 
sales goes up all the time. 

Dr. Rubin, I want to ask you a question. When you were with the 
Commission, do you ever recall preparing a memorandum which 
supported a ban on three wheelers? 

Mr. Rubin. We prepared a memorandum where we indicated the 
numbers I just gave you today, the cost of injuries were $650 and 
the cost of the third 
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Mr. Barnard. The memorandum supported a ban on three 
wheelers? 
Mr. Rubin. Yes. 

Mr. Barnard. Good. That is all I wanted to say. That is the view- 
point that you made when you were a member of the Commission. 

I would like to ask you a question. I do understand what cost 
benefits are all about, but I have never been able to put a cost or 
benefit on a life. What is the cost or benefit on 20 people killed per 
month even if they have 10 children? What is the price on one 
child? How do you calculate that? 

Mr. Rubin. That is obviously a very, very difficult issue 

Mr. Barnard. I am just saying it can't be done, and that is what 
we are trying to do with your testimony today. We are trying to 
put a computer in the place of good judgment. Somebody said the 
other night that ideology cannot replace common st.ise, and some- 
times I think that is what we have is an ideology. The fact is we 
don't want big Government in our business, we don't want to be 
told by big Government what to do and yet, of course, we have 
lives that we have to take into consideration. It just moves me to 
wonder how we can put calculations in the place of lives and that 
is where we are this morning. With that I would say 

Mr. Rubin. Could I make one point? 

Mr. Barnard. Yes. 

Mr. Rubin. Most of what I discussed this morning didn't deal 
with lives. 

Mr. Barnard. That is right. Figures, costs 

Mr. Rubin. No, sir. The point is most of what is going to happen 
is replacing of three wheelers with four wheelers and the data does 
not 

Mr. Barnard. I couldn't care less about that. I am thinking 
about trying to protect the lives of the children of this country, and 
that is what my objective here is this morning. 

Mr. SuRDYKE. If I could prove to you ATV use saves lives, would 
you change your mind? 

Mr. Barnard. You have all had the opportunity to prove that 
before the Consumer Product Sa^^ety Commission and this commit- 
tee, the Energy ana Commerce Committee, and you haven't done 
it. 

Mr. SuRDYKE. This is the first opportunity I have had other than 
going to a public meeting in Jackson, MI, to state anything. I don't 
recall anybody a&king dealers to participate in this thing. You say 
it is nonpartisan, when I say partisan, I am talking about when 
this committee voted in December 1986, straight party lines to 
demand the CPSC do things and then they quickly went and voted. 

I think if you had not voted on straight party lines politically 
motivated, getting Reagan, the CPSC would not have went to the 
Justice Department. 

Mr. Barnard. I think that is completely irrational. 

Mr. SuRDYKE. What do you think, Mr. Craig? 

Mr. Barnard. You are not asking the questions. 

Mr. Craig. Mr. Chairman, I will make a comment 

Mr. Barnard. The gentleman is out of order. 

Mr. Craig. Oh, is he? 
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Mr. Barnard. You are not asking the questions. We are asking 
the questions. Let me ask you this: Where are the societies repre- 
senting the ATV owners of America? We had a bunch of young fel- 
lows come in here, very handsome, dressed up, they were competi- 
tive riders of ATVV and what did they have? They had helmets on, 
they had specially p;'- ! sir^*^ ^b^;" } rv! elbow pa'-ls. knee pad?, 
and I haven't s ^-r • . v *'.vir <vh.^l you 

u>\ OX.' it is ai. . out-, l : h' Esc*t. i . •;.,< -io ^ . 

the corner to ^je-: ^ he *! \ rr'i^jv' \ ^^^5> in njv n ,^,.0 .'.v> 

suii and uo ^ai^v io A. i i v.-f tr^jti j.^ liopt m .- 

upon how you use it. 

Tile must enjoyabJe ii-.u 1 iic.sv O^ck ATV i^. 

with jny kids in the /ravH ba/i: ".'c v -pood wHh swij^uung suit?:' 
and tennis shoes g^^iu^ Yc, \ u U mo I lu/* c- i ) i-xxt ;/ 
this gear to be safe'. T;xat doesn'l ;:;:;V... [t .lafc. 

fvlr. Barnakd. There in no coinpai xsun to that with an innocent 
parent going to a dealer, the dealer telling him he can ride a 250cc, 
he can ride it double, he doesn't have any special equipment, he 
doesn't have to have — that has been documented. 

Mr. SuRDYKE. You mean that television thing? 

Mr. Barnard. Sure it was. 

Mr. SuRDYKE. That was a setup if I ever saw one. Here you have 
this jock father and his jock sons come walking in there and the 
dealer tries to sell him one, and dad says, oh no, I think my kids 
can handle this one. What do you think? 

Mr. Barnard. That is very t)rpical of those who buy them today 
for the children. Thank you, very much. 

Mr. SuRDYKE. Thank you. 

Mr. Barnard. At long last we now get to the Commission. I 
would like to ask the Commission to come forward to the witness 
stand. We will only have the three Commissioners seated at the 
table, and I would like to reserve the next row for the staff that 
will be accompanying the Commission. 

I dislike asking you to move. If you would, please make room for 
the staff of the Commission. 

Mr. Craig. Mr. Chairman, while the Commissioners are being 
seated let me make an observation. Mr. Surd^ke is certainly enti- 
tled to his own opinion, I would have to say, if you lock strictly at 
the vote it would have been possible not knowing the debate, or the 
discus.'^ion or involvement, or the inner working of staffs to say it 
was partisan. 

I will have to say that the vote was a party line vote. I do not 
believe in this instance it represents partisanism per se. I would 
say that it does represent a pnilosophical difference in how we ap- 
proach issues here from time to time, but it did not represent a 
partisan vote from the standpoint of how it appeared. 

Mr. Barnard. Thank you very much. That was very fair and I 
appreciate your comment. This afternoon we will hear from the 
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Chairman of the Commission, Mr. Scanlon, Ms. Dawson, and Ms. 
Graham. 

I would like to request, although I do not want to limit the testi- 
mony, I would like very much if I could limit the testimony to a 
summary of what your testimony is. Without objection your entire 
testimony will be entered into the record, and hopefully give us an 
opportunity to have time for questioning. 

Mr. Chairman, we will recognize you first, and then your associ- 
ates. 

STATEMENT OF TERRENCE SCANLON, CHAIRMAN, CONSUMER 
PRODUCT SAFETY COMMISSION 

Mr. Scanlon. Mr. Chairman and Members of the subcommittee, 
I am pleased to come before you toda> to explain the Consumer 
Product Safety Commission's actions to reduce the unreasonable 
risks of injuries posed by ATV's. With all respect, Mr. Chairman, 
much of the testimony presented thus far has included mistaken 
perceptions about the ATV record and mistaken conclusions about 
the recent preliminary consent decree and how it will prevent 
deaths and injuries. 

In the course of our testimony and answers to your questions, I 
hope we will be able to answer many of these. I will abbreviate my 
remarks, appreciating as I do the opportunity to explain the ration- 
ale for supporting the Commission's recent decision to support a 
settlement of safety issues associated with ATV's. 

Since 1982, there have been at least 883 deaths and almost 
350,000 injuries associated with these three- and four-wheeled off- 
road machines. Nearly half of those affected have been children 
under 16, almost one-fifth have been youngsters under 12 and quite 
a few of the injured have been crippled for life. That is the toll of 
tragedy that no one can ignore. 

Clearly, action was, and is, needed to reduce the risk of injury 
associated with these very popular machines, especially with such 
a vulnerable population as young children involved. The big ques- 
tion is: What form should that action take? Speaking for myself, I 
am convinced that the agreement with the ATV industry an- 
nounced December 30, 1987, was the most responsible alternative 
available. Not only do the resulting preliminary consent decrees 
put their emphasis where it will do the most good, but that empha- 
sis should be felt almost immediately rather than 3 or 4 years 
down the road as would have been the case if the Commission took 
the ATV industry to court. Moreover, there is nothing in the settle- 
ment that says the Commission can't pursue other remedies if the 
terms fail to produce the desired results. Quite the contrary in fact. 

Keeping in mind that operator misuse— such as riding under the 
influence of alcohol, on paved roads, at excessive speed, or with 
passengers — accounts for a significant portion of the ATV-related 
accidents, let's look for a moment at, one, who is at the greatest 
risk when riding an ATV, two, what impact this negotiated settle- 
ment will have on those riders, and three, what effect an ATV re- 
purchase proposal would have had on the same people. 

As the Commission learned from its special, 18-member task 
force which spent 18 months and roughly $2 million examining the 
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hazards associated with ATV*s, the people most at risk are inexpe- 
rienced riders, youngsters under 16 operating adult-sized machines, 
and individuals riding three-wheeled ATV*s. A novice rider, for in- 
stance, is at 13 times ^eater than average risk the first month he 
or she rides and at 3 times above average risk the first year. Simi- 
larly, a 12- to 15-year-old youngster riding an adult-sized ATV is at 
one and one-half to two times the normal risk. The same ratio 
exists for the person riding a three-wheeled ATV instead of a four- 
wheeler. 

For the record, the preliminary consent decrees negotiated last 
month not only address each of these major risk factors, but their 
terms are supported by the findings of the (Commission's ATV Task 
Force. For example, the ATV industry is to advertise and provide, 
subject to our approval, hands-on rider training at no additional 
cost to all new purchasers of ATV's, their immediate families, and 
all families who purchased an ATV in the previous 12 months. 

If effectively implemented, this tr€uning will help address the in- 
experience factor cited bv our Task Force and, based on past prece- 
dent with motorcycle rider training, could reduce accidents by up- 
wards of 20 percent among those who take it. 

Also, to deal with the concern for children under 16, cited by our 
Task Force as well as others, the industry has agreed to discourage 
the sale of adult-sized ATV's over 90 cc s to youngsters under 16. 
On top of that, the ATV distributors have consented not to sell any 
more three-wheeled ATV*s until an engineering performance 
standard acceptable to the Commission has been developed, plus 
they have agreed to repurchase all three-wheelers remaining in 
dealers' inventories. 

In addition to the reductior in ATV-related injuries we have 
seen since 1986— and that is from 86,400 to 77,400 in 1987— past, 
present, and future Commission efforts, including participation in 
the settlement, are expected by our staff to reduce such injuries 
almost 30 percent by 1992. And that estimate does not take into 
account the effect this settlement may have on States which might 
be encouraged to adopt or expand remedial legislation in areas, 
such as helmet usage, which are outside the jurisdiction of the Con- 
sumer Product Safety Commission. 

Also, keep in mind that, while the number of injuries per year is 
expected to decrease by 1992, the total number of ATV s in use is 
projected to rise to 2.8 million. Thus, in 1992, the likelihood of 
mjury on an ATV*s should be roughly one-third lower than it was 
in 1987, and less than half what it was in 1985. 

Two other points should be made with respect to the potential 
impact of this agreement, both dealing with the recall-repurchase 
alternative that a majority of the Commission endorsed last year 
and then rejected last month. 

First, such an alternative would almost assuredly be contested by 
the industry, with the result being 3 to 4 years of litigation, the 
outcome of which is uncertain. Not only that, but during the course 
of the litij;ation, few, if any, remedial measures would be undertak- 
en by the industry, to the detriment of ATV riders and their fami- 
lies. 

Second, if the recall-repurchase option were to be achieved after 
a court fight, it might well result in an increase rather than a de- 
id 
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crease in deaths and injuries. Why? Because, when the returned 
vehicles were resold, they would likely be bought by inexperienced 
or less experienced riders who, as noted previously, are more at 
risk. 

Prohibiting resale, on the other hand, would be tantamount to a 
ban on the sale of three-wheeled and certain four-wheeled ATV's, 
something that under existing statutes would require the Commis- 
sion to disprove the effectiveness of other, less drastic alternatives. 

Since there is reason to believe, based on the information we 
have available, that other remedies, such as those described in the 
preliminary consent decrees, would indeed reduce ATV-related 
deaths and injuries, why not give this negotiated settlement a 
chance? There is much to gain and little to lose by doing so, where- 
as if the Commission goes to court in pursuit of a more drastic but 
potentially less promising remedy, the reverse is likely to be the 
case. 

I thank you. I would be happy to respond to your questions at 
the appropriate time. 
[The prepared statement of Mr, Scanlo i follows:] 
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U S COfViSUMEP PPOOUCT SAFETY COMMISSION 
WASHINGTON. O.C. 2O207 



CHAIRMAN TERRENCE SCAJTLON'S TESTIMONY 
ALL-TERRAIN VEHICLE (ATV) SAFETY 
HOUSE SUBCOMMITTEE ON COMMERCE, CONSUMER 
AND MONETARY AFFAIRS 
2154 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON, D.C. 

January 28, 1988 

Mr, Chairman, and Members of the Subcommittee: 

This Commissioner and, I believe, the entire 
Consximer Product Safety Commission (CPSC) has been 
deeply concerned over the rising toll of deaths and 
injuries associated with all-terrain vehicles (ATVs) 
ever since that toll first became apparent in 1984. In 
my case, the realization that nearly half of these 
deaths and injuries have involved children under 16 and 
that a sizeable percentage — almost 20Z have 
involved youngsters under 12 has reinforced my concern. 
Indeed, the spectre of those too young to fully 
recognize, much less respond to, the rigors of ATV 
ridership had much to do with my vote and, I believe, 
the Commission's decision to launch what has turned out 
to be one of the most thorough and expensive product 
safety risk assessments in its fifteen year history. 

Given this background, I appreciate having an 
opportunity to explain the Commission's recent decision 
to enter into a tentative agreement with the ATV 
industry — an agreement which, I believe, will 
significantly enhance ATV safety. But, before I go any 
further, let me make it clear that the views which 
follow are personal in nature and do not necessarily 
reflect the opinions of my two colleagues on the 
Commission. 

Once it became apparent that there was a safety 
problem associated with ATVs, the Commission began 
investigating accidents involving these vehicles. It 
also met with representatives of the industry, who 
promised to provide rider training to some 5,000 ATV 
purchasers the first year, over 40,000 the second year 
and significantly more from then on. Subsequently, 
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the results of the 169 in-depth investigations that 
were conducted suggested that additional ATV safety 
measures were necessary, prompting the Commission to 
take two additional measures in the spring of 1985 . 
One was to issue an Advance Notice of Proposed 
Rulemaking (ANPR) , our first in several years, thus 
alerting all interested parties that the Commission was 
going to consider a broad range of corrective measures 
ranging from voluntary standards development to the 
possibility of filing an "imminent hazard" action under 
Section 12 of the Consumer Product Safety Act (CPSA). 
The other was the creation of a special 18 member (6 of 
whom worked full time) staff Task Force on ATVs to 
conduct an extensive 18 month investigation into 
probable causes of, and potential remedies for, the 
growing number of ATV accidents. Statistical, medical, 
engineering, human factors and other information was to 
be obtained from a wide variety of sources, including a 
nationwide series of public hearings conducted by the 
Commission itself. Six of these hearings were 
subsequently held, generating highly valuable direct 
and indirect publicity on ATV safety which, I 
ersonally believe, had much to do with the 
eveling-off of, and then the decline in, the number of 
ATV injuries. In 1987, for instance, the Commission 
estimates that there were approximately 11% fewer 
ATV-related injuries than there were in 1985 and 1986. 

The Commission's ATV Task Force completed its 
work, as scheduled, on September 30, 1986 having spent 
roughly $2 million in the process — a verv large sum 
for the CPSC. Among other things, it found that 

3- wheeled ATVs were more likely to tip over than 

4 - wheeled ATVs, that suspension systems play a major 
rolp in ATV handling, that children under 16 operating 
adult-size ATVs were at greater than average risk, that 
operator misuse (such as driving with passengers, under 
the influence of alcohol or on paved roads) was a 
substantial factor in ATV accidents, that the voluntary 
standard proposed by industry was inadequate and, most 
importantly, that rider inexperience was the single, 
greatest risk factor associated with ATV accidents. 

To address these concerns, this ATV Task Force, 
consisting of career CPSC professionals from various 
directorates, recommended that the Commission proceed 
with the issuance of mandatory warning requirements, 
age labeling notices and the research necessary to 
develop performance standards for adult-size A'^Vs. It 
also recommended that the Commission launch a 
comprehensive information and education program on the 
dangers associated with riding an ATV and that the CPSC 
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work with states and other federal agencies on the 
development of safety measures (such as helmet laws) 
that the Commission does not have the authority to 
implement. Finally, the Task Force endorsed rider 
training and suggested, based on the medical and human 
factors evaluations it had received, that the 
Commission ask the ATV industry to cease selling ATVs 
intended for use by children xmder 12 on its own 
initiative. 

In retrospect, what our ATV Task Force did not 
recommend is every bit as, if not more, important as 
the corrective measures it did suggest. For the 
record, the Task Force diJ not suggest either a total 
ban on the sale of 3 wheeled ATVs or refunds to past 
purchasers of either 3-wheeled ATVs or 4-wheelers 
intenc^d for use by children under 16. To the 
contrary, its report specifically stated (see page 20 
of the Executive Summary) that since "... the ATV Task 
Force cannot demoastrate that a consumer product safety 
standard is not feasible, a ban of 3-wheeled ATVs... is 
inappropriate". Indeed, the closest the ATV Task Force 
came to suggesting a ban on 3 wheeled ATVs, or refunds 
for either 3 or 4 wheelers, was a ban on the sale of 
ATVs intended for use by children under 12 if the ATV 
industry refused a request to cease marketing such 
models on its own. 

This is not to suggest that the Commission should 
have limited its consideration of potential remedies to 
those suggested by its ATV Task Force. Nor did the 
Commission so restrict itself as a review of various 
memoranda on enforcement options, issued between 
September 30th and December 12, 1986, makes clear. 
Rather, my reason for elaborating on the the ATV Task 
Force recommendations is to put the terms of the 
tentative settlement of December 30, 1987 in better 
perspective. Some people have suggested, for instance, 
that certain aspects of this settlement, notably the 
voluntary commitment not to market 3 wheeled ATVs until 
strict new performance standards have been developed, 
are essentially meaningless since 3 wheeled ATVs are no 
longer being manufactured. However, when viewed from 
the perspective I just outlined -~ not to mention the 
40,000 or so 3 wheeled ATVs currently in the 
inventories of dealers and their distributors it 
clearly can be argued that withdrawal of new 3 wheeled 
ATVs from the market is a useful concession the 
Commission might not have won had it decided to take 
this case to court. Like it or not, the Commission, 
and everyone else with an interest in this case, has to 
be cognizant of the record that has been developed with 
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respect to ATVs and the options for dealing with them. 
To overlook that record, in my opinion, is to invite 
protracted litigation at the expense of safety measures 
that might otherwise be taken in the meantime. 

Hopefully, the question of whether the repurchase 
portion of Commission's December 12, 1986 decision on 
ATVs would stand up in court will never be put to the 
test. Personally, it is my feeling that notice, 
warning and training aspects of that decision were and 
are supportable, especially in light of the industrv's 
inability to arrive at an acceptable voluntary standard 
and its dismal failure to make good on its earlier 
promises of rider training. Therefore, I favored a 
Section 12 action to achieve those ends. However, I 
did not believe then, nor do I believe now, that the 
factual record, as compiled by our ATV Task Force, 
would have sustained a so-called "voluntary" recall of 
all 3 wheeled ATVs or of 4 wheelers purchased for use 
by children under 16. Aside from the fact that such a 
recall would be anything but voluntary from the 
manufacturers* standpoint, the fundamental flaw in this 

remedy" was, and is, this: the machines that were 
returned could be resold, in which case they would 
likely be acquired by inexperienced or less experienced 
riders who, if novices, would be at 13 times greater 
than average risk the first month and 3 times higher 
than average risk the first year they operated that 
ATV. Thus, such a "voluntary" recall requirement is 
likely to be counterproductive from a safety 
standpoint. But to prohibit resale of returned 
vehicles would be tantamount to a ban on the sale of 
all 3 wheeled and certain 4 wheeled ATVs which, as I 
mentioned earlier, would require the Commission to 
disprove the potential effectiveness of other less 
drastic remedies, something I personally doubc the 
Commission could do. Moreover, were the Commission to 
continue to insist on the repurchase remedy, the likely 
result would be three or four years of litigation, 
during the course of which other potential ATV safety 
measures would be put on hold and the toll of death and 
injuries associated with ATVs which averaged 20 and 
7,000 per month respectively in 1985 and 1986 — would 
continue to mount. Personally, I could not support 
such a gamble, especially since success in court would 
likely mean less rather than more ATV safety, and am 
glad that it has not been taken. If past purchassrs of 
3 wheeled and certain 4 wheeled ATVs wish to dispose of 
their vahicles without taking a total loss, there is 
nothing to prevent them from selling their machines on 
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the existing, and very viable, used ATV market. To 
delay other ATV safety benefits so that resale co^i-c h 
wacie more coj:vc>ni<'nc or n'o^e lucrat-v* wh-»ch :^ ^ 



adoption of state legislation or other reguia^iors 
designed to promote greater ATV safety. That^may not 
sound like much but, when you consider that certain 
remedies such as requiring ATV riders to wear a 
helmet, get a license before operating an ATV, take a 
training course in order to get that license, and 
suffer penalties for certain types of behavior (such as 
driving an ATV under the influence of alcohol with 
passengers or on paved roads) — can only be achieved 
through state legislation, the signifl^ce of these 
actions becomes clear. Keep in mind that the CPSC's 
own ATV Task Force found that 30Z of all fatal 
accidents involved alcohol use, 30% involved excessive 
speed, 25Z of all -those who died from head injuries 
could have been saved by the use of a helmet, and 31Z 
of all ATVs involved in accidents were carrying 
passengers . 

iQQ£ ^ happy to report that, since December 18, 
1986, our staff has been hard at work providing 
information and promoting remedial action at the state 
level. A letter was drafted and sent to the governor 
of each state encouraging the development of state 
legislation and other ATV safety measures. Also 
technical information and other data has been provided 
to state and local officials with an interest in the 
ATV situation. 

Similarly, our staff has been conducting the 
extensive, yet essential, engineering research 
necessary to support the development of a performance 
standard for ATVs. Specifically, I am advised that 
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our engineers have been working on ATV tire/surface 
characteristics, suspension systems and the development 
of a transient steering test so that they could better 
understand the ATV handling characteristics that will 
be very much a part of such a standard. This work 
should either speed implementation of the negotiated 
settlement or put us in a position to proceed with 
appropriate regulatory action should it fall through. 
In addition, an updated consumer safety alert on ATVs 
was issued (in May, 1987) and has been widely 
distributed. Also, I might mention that, while the 
industry rejected the Commission's call for a voluntary 
stop-sale of ATVs intended for use by children under 12 
last spring, there are no 1988 model ATVs being made 
for this age group. Moreover, as part of the tentative 
settlement, the industry has agreed not to market 
adult-sizt ATVs to children under 16, a step clearly in 
accord with our ATV Task Force's finding that those 
children are at greater risk of death or injury when 
they are operating such ATVs. 

Given the concern I share for the safety of 
present and future ATV riders, I can certainly 
understand the interest in what happened to the 
repurchase proposal between the end of December, 1986 
and the end of December, 1987. Also, the American 
public has every right to know whether this tentative 
ATV settlement has the potential for substantially 
reducing the risk of death and injury and what the 
Commission is doing, and will be doing, to see that 
this potential is realized. 

Following the Commission's December 12, 1986 
decision to seek notice, warning, rider training and a 
voluntary recall/repurchase of certain ATVs, the CPSC 
staff tackled the t^sk of implementation. On 
February 2, 1987, the Department of Justice (DOJ) was 
asked to represent the CPSC in the matter, prompting 
the DOJ to quickly assemble an able team of trial 
attorneys to deal with the case. However, it wasn't 
long before a complicating factor emerged the legal 
opinion which decided the GM X-car case that had been 
brought by the Department of Justice for the National 
Highway Traffic Safety Administration (NHTSA) . That 
legal opinion, which dealt significantly with the 
issues of product defect and comparative data, forced 
all involved with the ATV matter to re-evaluate the 
prospect.s if the case were to go to court. Likewise, 
retention by the industry of top flight, 
Washington D.C. based legal counsel, prompted me to 
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revamp our litigation team and to assign several of our 
most experienced attorneys to head it up. From there, 
development of the cass proceeded, with DOJ and CPSC 
attorneys working together to evaluate the facts 
involved, identify strengths and weaknesses, meet with 
prospective experts and witnesses and contract with 
those experts having the most to contribute. In 
addition, DOJ attorneys carried out extensive legal 
re.?earch, including analysis of arguments and motions 
the industry might make, in the event the case went to 
court . 

However, before matters reached that stage, the 
Commission unanimously voted to ask the industry to 
submit its best offer for a negotiated settlement. 
That action was taken, I might add, in the wake of 
unanimous Senate Commerce Committee adoption of 
legislation addr'^ssing the ATV safety issue and calling 
on the Commission to start negotiations with the 
industry within 10 days. According to our General 
Counsel, the industry then responded to our request on 
December 3rd, met with our attorneys on De^.ember 7th 
and submitted additional material on December 10th. 
The next day, December 11, 1987, the Department of 
Justice notified the CPSC of its willingness to file 
suit in the case, and from that point on, I am told the 
DOJ took the lead in the settlement discussions that 
ensued with the ATV industry. Five days later, on 
December 16, 1987, DOJ attorneys and the CPSC s 
litigation team briefed the Commission on a craft 
Preliminary Consent Decree (PCD) that DOJ lawyers had 
drafted, pointing out the advantages and disadvantages 
of negotiating a settlement based on that document. 
All 14 lawyers involved in that briefing (10 from the 
DOJ and 4 from the CPSC) favored such a settlement. At 
the conclusion of the briefing, the CPSC unanimously 
voted to proceed in that direction and, on December 29, 
1987, it approved the terms of the two Preliminary 
Consent Decrees announced on December 30th by a 2-1 
vote . 

Briefly, those terms are as follows: (1) the 
immediate stop-sale by manufacturers and distributors 
of all three-wheeled ATVs and a repurchase program for 
all 3-wheelers in dealer inventories, (2) adult size 
ATVs will no longer be marketed to children under 16 
and dealers will be actively discouraged from making 
such sales, (3) hands-on rider training will be 
provided, free of additional charge, to all new 
purchasers of ATVs, to members of their immediate 
families, and to those (and the families of those) who 
have boughr a new ATV within the past year, (4) a 
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substantial public awareness effort will be undertaken 
by the industry to warn of the dangrrs associafid with 
riding an ATV, (5) past purchasers will be notified bv 
mail of these hazards, (6) owners tJianuals will be 
upgraded to contain the same infom.arion. (7) warning 
labels on the vehicles will be improved, (8> Icir^e 
warnina notices (A' x A' posters) will be i>oszcd -:r» 
dealerships and (9) purchasers will be given a Safetv 
Verification Form to sign. Further, it v;as agreed that 
details of these terms would be included -'r; ^ ^"^^al 
Consenc Decree (FCD) to be negotiated and sisne^d bv 
February 13, 19S8 — just two weeks away. 

Speaking of a Final Consent Decree, I am infor'^ed 
by our General Counsel that DOJ and CPSC attornevs ^met 
with industry representatives on January 8, 1988' and 
agreed to break into sub-groups for purposes of 
negotiating the remaining details. These sub-groups 
have begun their sessions and it is anticipated that a 
Final Consent Decree will be signed within the A5 dav 
limit for reaching such an agreement. The biggest ' 
problem I see right now is, since the terms are not yet 
complete, it is impossible to estimate with precision 
the effect they may have on ATV accident-related 
deaths and injuries. But, generally speaking, because 
of the Commission's past, present and future efforts, I 
expect that effect to be substantial. Based on the 20Z 
or so reduction in accidents that has been estimated 
with motorcycle rider training programs previously, 
there is good reason to expect ATV rider training will 
produce a comparable result. Also, based on the CPSC's 
past experience and/or research, there is every reason 
to believe consumer education efforts and the other 
remedies will reduce accidents as well. 

As I mentioned earlier, injuries associated with 
ATVs have dropped IIZ in the past year. Our staff 
analysts tell us this decline appears to be ^related to 
a drop in ATV sales generally and to a shift in sales 
from 3 wheelers to 4 wheelers. If that is the case, as 
I am inclined to believe, then the question is -- what 
has provoked those two trends? It seems to me the 
publicity ATVs have received, either as a direct result 
of the Commission's activities or as a consequence of 
the media's interest in ATVs generally, has contributed 
significantly to both outcomes. Just for the record, 
since 1984, the Commission and its staff have not oniy 
given literally hundreds of media interviews on ATVs, 
but the CPSC has issued ATV Safety Alerts, on no loss 
than Si different occasions, which have been pici.^d up 
by various newspapers and/or other publications. In 
addition, publication of the ANPR in the spring of 1985 
focused public attention on the subject of ATV safety 
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and generated almost 3,000 public comments reflecting 
the views of 4,500 consumers. Also, as I noted 
earlier, the Commission's six public hearings around 
the country, at which a total of 285 witnesses 
testified, generated a tremendous press coverage of the 
dangers associated with ATVs. Several congressional 
hearings — this is the third specifically dealing with 
these off-road vehicles have added to the media and 
prblic interest, one consequence of which ha? been no 
less than 5 network TV shows on ATVs including "20-20" 
and "60 Minutes." 

While it is possible that market saturation or 
other factors could have contributed to a reversal of 
the upward trend in ATV sales, logic suggests, that all 
this publicity has played a major role. Likewise, our 
experience with other products , such as CB antennas and 
cribs , indicates that consumer information and 
education efforts can and do have a positive safety 
effect. 

Not to be overlooked is the thought that this 
settlement, and the publicity surrounding it, should 
give additional impetus to state and local efforts to 
develop their own ATV safety laws or regulations. 
Currently, 38 states have some sort of ATV-related 
legislation on the books. But even where state laws do 
exist, they are generally not uniform and usually fail 
to address the full range of steps the states can take 
to help reduce deaths and injuries. The fact tEat the 
industry chose to make substantial concessions rather 
than go to court should lend weight to CPSC arguments 
that the states ought to do more by enacting or, if 
necessary, expanding laws requiring riders to wear^ 
helmets, get training, register their vehicles, abide 
by strict minimum age requirements and not operate 
their machines in an unsafe manner. As I said before, 
it if in precisely these areas over which states have 
exclusive jurisdiction that a large impact on ATV 
related deaths and injuries can be made. 

Also, the significance of good faith efforts to 
establish a performance standard for ATVs within four 
months should not be downplayed. Depending on the 
specifics, such a standard should increase vehicle 
stability and decrease the risk of accidents. 
Likewise, industry's commitments to remove new 3 
wheeled ATVs from the market and to discourage sales of 
adult-size ATVs to children under 16 should have a 
positive safety benefit. Both are aimed at factors 
that we know, from our ATV Task Force Report, increase 
risk. 
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At tnis point, it should be noted that all of the 
remedies detailed in the Preliminary Consent Decree are 
supported by the major findings of our ATV Task Force. 

! J should point out that, in addition to 
establishing a detailed administrative framework to 
support the provision of rider training, which I have 
long advocated, the ATV industry will Advertise the 
^TS^^r"" °5 n"""^ training and may incorporate, in the 
Final Consent Decree, additional incentives to get ATV 
purche ers to take the course. The inclusion of such 
incentives should alleviate the concerns of those, such 
tff'^ltt '-."^^t ^'^^^ wondered whether future training 
efforts will be ony more successful than those 
sponsored by the industry the past three years. 

ATWo Wf^Jj^respect f-.o the possibility that 3 wheeled 
ATVs might be marketed in the future, another matter of 
concern to some, i. do not anticipate any existing 
models coming back on the market for sale in the 
United States. Under tenrs of the Preliminary Consent 
rtl''rtkr°^^ ^^""^^ ^ performance -tandard acceptable to 
the CPSC is agreed to would any newly designed 3 
wheelers, uilt to meet that standard, become available 
for purchaFe_^ Also in this settlement, the industry 
has committed itself to good faith efforts to reach 
agreement on such a standard within four months of 
court approval of the Final Consent Lecree, while the 
Commission retains the right to pursue a mandatory 
standard if, as seems likely, that time limit is not 



Assuming a Final Consent Decree is signed, mv 
feeling is that the combination - and I stress the 
word combination — of notice, warning, rider trainine 
phasic, out 3 wheeled ATVs, discouraging children frol' 
using adu.t-size ATVs and encouraging states to require 
such things as helmet usage and ATV registration will 
substantially reduce the number of ATV^rellted Snaths 
hv nn^i^'ATv^T- that view is an assessment, 

by our ATV Task Force, that the Commission's efforts, 
mu -ding Its participation in an ATV settlement, will 
^tlo'ly.^'' ^^^^'^ "l^'^^d injuries per ^ ear in 

1992 then there were in 1987. That's a reduction of 
28.92. compared to a possible increase in deaths and 
injuries if the Commission were to insist on the 
r-call/repurchase proposal it initially adopted in 
becember 1986 And that estimate does not take into 
account the effect of state and local ATV safety 
measures that may be prompted by news of this 
settlement. Of course, projecting safety benefits 
doesn t mean they will automatically occur. Monitoring 
will be necessary to make sure that the industry lives 
up to any commitments it makes. But there is no reason 
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why such monitoring can't be effectively undertaken, 
and at far less cost than would be required to take 
this case to court. 

As a matter of fact, the monitoring process is 
well underway. Phase I consisted of CPSC field staff 
visiting ATV distributors to determine w'.iether they had 
ceased sales of 3 wheeled ATVs as of December 30, 1987 
and to learn how many 3 wheeled ATVs they had remaining 
in stock. Also, our investigators sought to ascertain 
whether the distributors had sent notices to their 
dealers, within the required 5 day period, advising the 
latter not to sell 3 wheeled ATVs and informing them 
that any 3 wheelers left in stock would be repurchased 
by the distributor. This phase has now been completed 
and the preliminary results indicate that the marketing 
and distribution of 3 wheeled ATVs has ceased and that 
the required notifications were developed and sent to 
dealers . 

Phase II of the monitoring effort, which began 
January 13th and concluded January 20th, involved staff 
visits to over 170 dealers around the country to see xf 
they had received notification of the agreement and to 
find out what they are doing about it. The results 
indicate that nearly all dealers had received 
notificatijn and, thanks to the publicity it generated, 
all those contacted had heard of the tentative 
settlement and had ceased se ling the 3 wheelerc. More 
encouraging yet, as of January 22, 1988, our staff had 
otherwise learned of only 3 dealers who continued to 
sell ATVs and now all 3 have co^.sed doing so. Also, 
these monitoring efforts, plus those in Phase I, n^lped 
our staff ascertain that there are approximately 40,000 
3 wheeled ATVs remaining in distributors* and dealers 
inventories, thereby underscoring the importance of 
this ATV settlement, l^ile the manufacturers may not 
be producing 3 wheelers any more, absent the immediate 
effectiveness of these arrangements, substantial 
numbers of new 3 wheelers would still mr! e their way 
into the hands of ATV enthusiasts. 

The third phase of the effort to monitor the 
Preliminary Consent Decree began on January 25th 
and is intended to ascertain whether warning signs, ATV 
safety alerts, copies of the ATV Safety Verification 
Form and other materials have been delivered to ATV 
dealers within the 20 days specified in the Preliminary 
Consent Decree. In this effort, dealers will be 
checked, with state officials assisting the CPSC field 
staff with the work. Following its completion, 
additional monitoring will be undertaken, depending on 
the specifics of the Final Consent Decree. 
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^iQi nnn ^ Commissior has spent approximately 

;?^3,000 on settlement monitoring and estimates that it 
will take 4.7 PTE's to monitor both the Preliminary and 
Final Consent Decrees give or take a little, depending 
on the specific provisions of the as-yet-incomplete 
Final Consent Decree. Admittedly, that is a 
^J? pdSp^^u "?°"^ce commitment for a small agency like 
the CPbC, but it pales in comparison to what 3 or 4 
years of litigation would cost and it could be 

^JJ A^fr^^^^^^ l^^^ "^^^ cost to implement 

the ATV repurchase proposal discussed earlier. Since 
there are several hundred models of used ATVs in 
existence, someone — perhaps a federal court or agency 
— would have to determine, in case of disputes, an 
appropriate refund price for machines that are being 
returned. Likewise, somebody — again a federal court 
or agency — might have to decide, when there was 
doubt, whether a 4-wheeled ATV presented 
for a refund was actually bought for a child under 16. 
As a December 24, 1987 editorial in the Los Angeles 
Herald Examiner pointed out, these refunds would 

. . .open the door to fraud and cause companies to pay 
out perhaps a billion dollars to people who have had no 
111 effects. Of course, when th^ returned vehicles 
were resold, the industry could recoup some of ^hat 
money, but that gets us back to the problem of the 
machines generally winding up in the hands of 
inexperienced or less experienced riders. Which brings 
up a significant pointj even though these inexperienced 
riders presumably would be trained when they purchased 
a returned vehicle, and the training course would help 
It IS not a complete substitute for riding experienced ' 

Before leaving the subject of monitoring costs, 
permit me to observe that much of the investigative 
work can be conducted by state and local safety 
officials with whom the CPSC cooperates. In addition 
It may be possible to conduct monitoring activities in 
conjunction with other scheduled work and, as states 
develop more of their own legislation, additional 
cooperative efforts may be possible. In the meantime, 
the Commission can and will make whatever adjustments 
are necessary in its 1988 Operating Plan and 1989 
Budget to see that our oversight responsibilities are 
carried out. 
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If resources were not a consideration, would a 
negotiated settlement on ATVs along the lines indicated 
be any less desirable? I think not. As I see it, the 
safety benefits of such a settlement, as opposed to 
protracted litigation, are compelling, A mutually 
satisfactory agreement now will mean no more time will 
be lost in dealing with'TEe 1985-86 average toll of 20 
deaths and 7,000 ATV related injuries per month. 
Action will be taken to reduce the risk of people dying 
or becoming paralyzed while riding one of these 
machines. Moreover, there is no guarantee that 
voluntary repurchase could be obtained, no matter how 
much money were available to pursue them in court. Nor 
is there my assurance that these requirements would do 
anything to promote ATV safety at some later date. 
Given the alternatives, I would hope this subcommittee 
would concur in the action the Commission has taken 
entering into this agreement. If, by some chance, 
things don*t work out as expected, further steps can 
and will be taken to protect the riding public from the 
dangers posejd by ATVs, 
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Mr. Barnard. Ms. Dawson. 

STATEMENT OF CAROL G. DAWSON, COMMISSIONER, CONSUMER 
PRODUCT SAFETY COMMISSION 

Ms. Dawson. Thank you, very much, Mr. Chairman. I had 
planned to read my statement but I will try to do my best to pick 
out the highlights and shorten it as much as possible. 

Mr. Barnard. We would be very appreciative. 

Ms. Dawson. I am pleased to have this opportunity to discuss 
with the subcommittee the recent steps taken Dy the Federal Gov- 
ernment designed to reduce deaths and injuries associated with the 
use of ATV's. 

Over the past 3Vz years, many personal tragedies associated with 
ATV's have been brought to light and all of them have moved me. 
Being the mother of four children, all of whom were active and ad- 
venturous in their growing up years, I know what it is like to have 
children put pressure on parents to do things that are inherently 
risky. I have made my share of visits to the hospital emergency 
room to treat children who have been injured accidentally. But I 
was fortunate; none of my children have been injured or killed by 
an ATV. I am saying this because I am sympathetic and supportive 
of those parents who have had this experience, this tragic experi- 
ence, because I know it could have happened to me. It could have 
happened to anyone. 

I don't believe they should blame themselves. These tragedies are 
things that could have happened to the average person. In travel- 
ing throughout the country attending public hearings which the 
CPSC conducted on this issue, I heard over and over again that 
parents were simply not av/are of the danger these vehicles posed. 
Sometimes, even when every precaution was taken and an experi- 
enced adult was a rider, there were still fatal accidents. 

The fact is that all during this period, when the Con^mission was 
involved in addressing the issue, the manufacturers tc. no reason- 
able action to deal with the situation. I find that incredible. 

So the relief package that the Commission sought in the section 
12 complaint, to me, was only common sense. The ATV industry 
should have done all those things a long time ago. The recommend- 
ed voluntary refund provision reflected nothing more than good 
business. If a customer is dissatisfied with a product, responsible 
manufacturers provide a money-back guarantee or at least agree to 
some credit or some like compensation. 

While the refund was not achieved in the current consent decree, 
the safety measures the Government has finally obtained through 
the preliminary consent decree do go a long ways toward fulfilling 
most of the objectives of the complaint without the attendant 
delays which accompany court action. In some ways the decrees 
exceed the original remedies we sought. 

For the record, I want to say I haven't changed my position on 
the refund provision. I still believe that the refund provision is not 
only fair, but would have sent a strong public safety message. We 
must remember that the Department of Justice has filed a com- 
plaint asking the court for all the relief sought by the Commission 
majority, including an order for defendants to offer a reasonable 
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refund to those who bought either a three wheel ATV or an adult- 
size four-wheel ATV for use by children under 16. The preliminary 
consent decrees, while they do not include the voluntary refund, 
represent a serious effort by the Government to achieve as much as 
possible without costly and lengthy litigation. It should be under- 
scored that if negotiations break down before a final consent decree 
is achieved, the Department of Justice has pledged that it is ready 
to pursue this case vigorously and to seek a court order requiring 
all the relief— including a voluntary refund provision. Thus, I be- 
lieve my recent decision is consistent with my vote of December 12, 

1986. ^ , ^ . 

As you know, the preliminary consent decrees were worked out 
by our staff attorneys and Department of Justice attorneys with 
the ATV industry. As a Commissioner, neither I nor my staff took 
any part in the discussions with the ATV industry. I have relied 
completely on the professionalism and competence not only of our 
attorneys but also of the Department of Justice attorneys in this 
matter. They assured me that they aggressively sought the best 
agreement possible. , AmTr- 

Of course the actions that have been undertaken by the ATV m- 
dustry which have already been enumerated by Chairman Scanlon 
in his statement are only the first steps in addressing the hazards 
addressed by ATV's, a bare minimum. Should the final consent de- 
crees be signed, a host of other actions will be undertaken by the 
ATV industry with regard to notice, warning labels and training. 
Of course, consistent with my decisionmaking responsibilities, I am 
reserving judgment on the final agreement until I am satisfied that 
the industry will undertake an adequate and comprehensive plan 

of action. r i. ^ * r 

Thus, it was on the strong recommendation of the Department ot 
Justice an^ that of our own staff attorneys I agreed to this course 
of action. In good conscience, I could not reject an opportunity for 
immediate relief. A little over a year ago when the Commission 
voted to initiate this enforcement action, there were approximately 
650 known deaths associated with ATV's. Now we know that there 
are over 900 ATV-associated deaths. It would have been irresponsi- 
ble, in my view, for the CPSC to opt for several more years of liti- 
gation to get 100 percent of what we sought while deaths and inju- 
ries continued to mount. . 

My decision to seek immediate relief will not foreclose individ- 
uals from pursuing other appropriate remedies. The Consumer 
Product Safety Act is not the only law intended to protect consum- 
ers. There are other Federal laws, not administered by the CPSC, 
and a variety of other State and local laws that protect the con- 
sumer against fraud, breach of warranty, and deceptive marketing. 

In that regard, I was very interested to read in the Washington 
Post on January 11, 1988, that a group has instituted a class action 
lawsuit against the ATV industry seeking refunds for ATV pur- 
chasers. It is my understanding that their claims are being brought 
under laws protecting the consumer from unfair commercial prac- 
tices. This development reinforces my belief that there are many 
approaches to addressing the complexities of the ATV safety prob- 
lem. CPSC is a tiny agency, getting smaller with each congression- 
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al appropriation, and it administers laws which at times fall short 
m covenng unique and unforeseen problems in product safety 

As this subcommittee observed in its report of October 2, 1987 
the Commission was to be commended and supported for its deci- 

fuTA^-f-^^'T^^ ^ a" enforcement action against 

the ATV industry. \our report noted that further implementation 
of the enforcement action "should result in reducing the continu- 
ing toU of deaths a;;d injurit. from ATVs." The preliminary con- 
sent decrees '.vorkcd out by the Government exceed the reniedie= 
authonzad by (h:^ December 12 decision. Under their terms, the 
AT\ industry will stop the sale of all three-wheeled ATV's-a 

^^""'^ ^^^^^^ authotized in our December U 
19ob, decision. ' 

A'S''^!r^^; have preferred an agreement in which the 

ATV industry had conceded everything including the refund provi- 
sion. Frankly, m light of the class action lawsuit now pending they 
may regret not having done so. But because of our efforts, and be- 
cause of your concern and this committee's oversight activities the 
work of our authorizing committees in the House and Senate and 
the particular concern of Senators D'Amato, Gore and McCain, and 
Congressmen Florio, Eckart and Barton, the ATV industrj' has fi- 
nally a^eed to undertake several significant steps toward greater 
Al V safety. I hope this process will result in reducing ATV haz- 
ards. Parents of children attracted to these vehicles, and adult en- 
thusiasts of the sport, deserve the most effective solutions their 
(jrovernment can achieve. 

Mr. Barnard. Thank you. 

[The prepared statement of Ms. Dawson follows:] 
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Thank you, Hr, Chainnan. I am pleased to have this opportunity to 
discuss widi the subcarmf.ttee recent steps taken by the federal govemiDent 
that are designed to reduce deaths and injuries associated with the use of 
all-terrain vehicles (ATVs). 

But before I address the most recent steps, allow ne to review briefly 
mjr involveoent with this issue. I have been a mecfcer of the Cbracission 
since July 198A, and the ATV matter was first addressed by us in October of 
that year. I was involved in proposing the seven-point plan adopted by the 
Coondssion in April 1985, which eventually led to the Task Force Report and 
the Cooxnission's December 12 and Dececber 18, 1986, decisions. 

Over these past three and a half years, many personal tragedies 
associated with ATV use have been brought to li^t and all of then have 
deeply lODved me. Being the mother of four children, who were all active 
and adventurous during their growing-up 3rears, I am familiar with the ways 
in which children succeed in obtaining parental approval, albeit reluctant, 
to undertake risky activities. Althoy^, like all parents, I have made my 
share of trips to the hospital eoergency room for treatment of a child for 
seme accidental injury, I was fortunate none of nine was killed or 
permanently injured by an ATV. But I know very well that it could have 
h^3pened . That is why' I am synpathetic with and supportive of those 
parents whose children have been killed or permanently injured by these 
vehicles. I don't believe they should assume blaae. The tragedies that 
happened to them could have happened to any of us. 

In ray travels throughout the U.S. attending public* hearings on this 
issue, I heard over and over again that parents were sirply not aware of 
the dangers. And scroetimes, even when every precaution was taken and 
an experienced adult was the rider, tragic fatal accidents occurred. 

The fact that during all this time, in spite of the Cocnissicn's 
efforts, the manufacturers took no reasonable action to deal with the 
situation is just incredible. 

Plainly, the relief package sought by the Cbanission in the section 12 
cocplaint was only ccooon sense— the ATV industry should have done all 
these things long ago. The recocEoended volimtary refund provision 
reflected nothing core than good business. If a customer is dissatisfied 
with a product, responsible manufacturers provide a money -back guarantee, 
or at least agree to seme credit or like ccnpensation. 

l.hile the refund was not acliieved, the safety measiires the govemnent 
has finally obtained through the preliminary/ consent decrees go a long way 
toward fulfilling most of the objectives of the ccrplaint, without the 
attendant delays wuch accarpany court action. In some ways the decrees 
exceed the original remedies we sought. 
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^^r. Chairraan, you have expressed several concerns regardir^ che 
preliminary consent decrees. Cne of those concerns centers on iny recent 
decision to si5)port the agreerent. You have posed it as a question—why 
did I change position on the voluntary refund provision by voting to 
accept the prelininary consent decrees? 

For the record, I have not changed position on the refund 
provision. I still believe tEat the refund provision is not only fair, but 
would have sent a strong public safety message. I* must renenijer that the 
Departcent of Justice has filed a coaplaint asking the court for all the 
relief sought by the CccnrLssion icajority, including an order for defendants 
to offer a reasonable refund to those who bought either a three-wieel ATV 
or an adult-size four-wheel ATV for use by children under 16. The 
preliminary consent decrees, while they do not include the voluntary 
refund, represent a serious effort by the goverr^t to achie^/e as ojch as 
possible without costly and lengthy litigation. It should be underscored 
that if negotiations break down before a final consent decree is achieved, 
Che Depamnent of Justice has pledged that it is ready to pursue this case 
vigorously and to seek a court order requirir^ all the relief —including a 
voluntary refund provision. Thus, I believe tsy recent decision is 
consistent with W vote of Decedber 12, 1986. 

As you know, the prelininary consent decrees were worked out by our 
staff attorneys and Department of justice attorneys with the AT/ industry. 
As a Coorassioner, neither I nor ^ly staff took any part in the discussions 
with the ATV industry. I have relied cccpletely on the profess ionalisa and 
ccnpetence not only of our attorneys but also of the Department of Justice 
attorneys in this natter. They assured me that they aggressively sought 
the best agreement possible. 

I was first advised of the consent decree strategy in mid-Deceirber , 
1987. At a closed meeting on Decenier 16 , the Coxdssion was briefed on 
the Department of Justice's plan to file the section 12 ccoplaint. 
concurrently with the two preliminary consent decrees that had been drafted 
by the Departcent of Justice. The prelininar/ consent decrees require the 
ATV industry to undertake several icmediate steps vhich begin to address 
the ATV problan. Several ir:?x)rtant safety measures have been initiated 
while the federal government retains the right to proceed in litigation 
should the discussions break dcr-^n. 

In the preliminary consent decrees, defendants have agreed immediately 
to stop sale of all three-reeled ATVs, to repurchase three-wheelers now in 
dealer inventory, to send safety warnings to all past purchasers of ATVs, 
to stop marketing adult-sized ATVs to children under 16 and to place 
posters in ATV dealerships warning customers of ATV dangers. Of course, 
these actions are only the first steps in addressing the hazards posed by 
ATVs— the bare rlniinsn. Should the final consent decrees be signed, a host 
of other actions will be undertaken by the ATI industry' vath regard to 
notice, warning labels and training. Of course, consistent ^ath rny 
decision-making resconsibilicies , I sr. reserving judgment on the final 
agreement until I ^ satisfied that the inojstr/ will undertake an adequate 
and ccnprehensive plan of action. 
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Wr. Chaiaaan, ^^lile the absence of the voluntary refund provision is a 
disappointnait, I nust acknowle<5ge that typically both parties mist be 
flexible in negotiaticns. As our attorneys noted, to persuade the AIV 
industry to concede its ri^t to a d^ in court««a procedure v*iich would 
have del^red critical safety neasures for far too long— scoethlng had to 
give. I can assure you, Mr. Chainaan, that I never would have conceded any 
neasiffe essential to consuaer safety. Snportantly, the Ccaxnission retains 
the right to seek a refimd remedy under section 15 of the CPSA should 
circunstances warrant. Therefore, on the strong recannendation of the 
Department of Justice and that of our own staff attorneys, I agreed to this 
oxjrse of action. In good conscience, I could not reject this opportunity 
for unnediate relief. A little over a year ago when the Cbcmission voted 
to Initiate this enforcement action, there were approximately 650 kno5-;n 
deaths associated with AIVs. ^3bw we know that there are ever 900 
^"^^^^ deaths. It would have been irresponsible, in qy view, for 
aie CPSC to opt for several more years of litigation to get 100 percent of 
what we sou^t vtele deaths and injuries continued to mount. 

^ decision to seek imnediate relief will not foreclose individuals 
from pursuing other appropriate renedies. The Consumer Product Safety Act 
is not the only law intended to protect consumers. There are other federal 
laws, not administered by the CPSC, and a variety of other state and local 
laws that protect the consimer against fraud, breach of warranty and 
deceptive marketiiig. 

In that regard, I was very interested to read in the ifashington Post 
on January 11, 1938, that a group has instituted a class action lawsuit 
a^lnst the AIV industry seeking refunds for AIV purchasers. It is qy 
understan ding that their claims are being brought imder laws protecting the 
consider from unfair caauercial practices. This development reinforces ray 
belief that there are many approaches to addressing the coiplexities of the 
AIV safety problem. CPSC is a tiny agency, gettiiig smaller witn each 
Congressional appropriation, and it acfcanisters laws vhich at times fall 
short in covering unique and unforeseen problems in product safety. 

AIV safety should also be addressed by states adopting laws requiring 
licerises, appropriate riding gear, or miniiiua driver ages. Product 
liability laws, consuner protection laws, marketplace activities and 
greater public awareness of the risks will combine for an overall reduction 
of the dangers posed by AIVs. The Cocmission will continue to do all that 
It can with the authority and resources granted it by Congress. But there 
are seme regulatory renedies not well-suited to federal actioi. Such 
actions by the states and by individuals are being encouraged by the 
Cocxslssion. 

As this subcccEiittee observed in its report of October 2, 1987, the 
To^ofc^^ to be ccaaended and supported for its decision of Decerber 
12, 1986, to bring an enforcement action against the ATV industry. Your 
report noted that further implementation of the enforcemsnt action "should 
result iri recucing the continuing coll of deaths and injuries from AT^/s." 
The preliminary consent decrees wrked out by the government exceed the 
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remedies authorized by the Decmber 12 decision. Under their terms, the 
ATV Industry will stop the sale of all three-^*eeled ATVs— a resnedy which 
goes beyond those authorized in our Deceiober 12, 1986 decision. 

Certainly, I would have preferred an agreement in which tlie AIV 
industry had conceded everything including tlie refund provisicti. Frankly, 
in light of the class action lawsuit new pending, they may regret not 
having done so. But because of our efforts, and because of jrour concern 
and this cooinittee's oversigjit activities, tlie work of our authorizing 
conmittees in the House and Senate a:.d the particular concern of Senators 
D'^to, Gore and McCain, and Gc^igresscien Florio, Eckart and Barton, the 
ATV industry has finalxy agreed to \r ^*^.ake several significant steps 
toward greater AIV safety. I hope tliis process will result in reducing AIV 
hazards. Parents of children attracted to these vehicles, and adult 
enthusiasts of the sport, deserve the most effective solutions their 
govemmKit can achieve. 



(Attached is my statment of Decenber 30, 1987 on the preliminary consent 
decrees) 
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US COfslSUMEP PPOOUCT SAFETY COMMjSSSON 
WASHIMGTON. O C 20207 

Decedber 30, 1987 



OPimON OF 
OM-IISSIONER CAROL G. M;S0N 
ON PRELDHNARY COJJSHiT DECREES l-TTIH IHE AIV UTOSTRY 



Hy decision to support these preliminary consent decrees is based on 
my belief that imnediate action to protect consumers frcm further 
xmnecessary death and injury associated with all -terrain vehicles is in the 
public interest. 

I do so with regret chat a voluntary repurchase provision has not been 
attained. to«ver, it should be underscored that the Ccnmission, in 
endorsing these decrees, has reserved the right to pursue additional 
relief, such as repurchase or recall, if it finds the current remedies are 
not effective in reducing deadis and injuries. Rirrher, th agreements do 
not deny the consiansr's right to seek individual redress through the 
courts. 

Ihis is a case in vhich I nust carefully weigh the benefits to 
constiaers. The choice was between a timely, effective, and cocprehensive 
remedy or a possibly lengthy and e:q>ensive litigation, the final results of 
^^ch might not achieve as much as could be achieved with these preliminary 
agreements . 

uppermost in my mind is the need for imnediate action. The 
Cccmission first undertook an examination of the AIV issue in 19G4. It is 
new nearly the beginning of 1988, and until today, meaningful action still 
had not been taken. Starting today, at least some relief will be in sight. 

The Cccmission will be watching closely as its negotiating team 
fleshes out the preliminary agreements to make certain that the public 
interest is preserved. It mst be ecjshasized tliat if, for any reason, a 
satisfactory final consent decree is not achieved, the Justice Department 
will imnediately pursue the lawsuit. 

In sunmary, my decision reflects a difficult choice. I opted for 
pursuing a consent decree vMch '..'ill ^»'*hieve as mLich as possible as soon as 
possible. I strongly believe that these preliminary agreements, if 
finalized, will be in the public interest; whereas, it is no one's interest 
to pursue protracted litigation with an uncertain outcome. 
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Mr. Barnard. Ms. Graham. 

STATEMENT OF ANNE GRAHAM, COMMISSIONER, CONSUMER 
PRODUCT SAFETY COMMISSION 

Ms. Graham. I appear here today as the only Commissioner who 
voted against the preliminary consent decree. I did so because this 
decree does not provide the remedies necessary to protect millions 
of Americans, many of whom are children, from the imminent haz- 
ards associated with all-terrain vehicles [ATV's]. I believe this is a 
classic case of locking the barn door after the horse is gone. 

Those who claim this decree represents a victory for the Commis- 
sion are not looking at the facts. The decree may appear on the 
surface to have some substance, but upon close examination falls 
far short of protecting the consumer from the risk. I am confident 
that once the facts are explored, the truth will be known: The vic- 
tory belongs to the ATV industry, and not to the consumers of this 
country. 

Those who claim victory for the consumer cite the stop sale of 
three-wheeled ATV's. Let's look at the facts. First, the stop sale ap- 
plies to only new three-wheeled ATV's. Before this decree was 
signed, the manufacturers had, for all practical purposes, already 
stopped production of three-wheeled ATV's. Thus, I am concerned 
about consumers who continue to ride the almost 1.5 million three- 
wheeled ATV's that are in use now. Those consumers have not 
been adequately warned, trained or afforded reasonable recourse. 
Children account for almost half the deaths and injuries involved 
with ATV's. I am concerned that this decree does not adequately 
address protection of the children. 

The Department of Justice, on behalf of the Consumer Product 
Safety Commission, has filed in the U.S. District Court, a com- 
plaint which seeks the relief necessary to adequately reduce the 
imminent and unreasonable hazards posed by ATV's. In that com- 
plaint, the U.S. Government states and I quote: 

The precautions necessary to abate the grave hazard posed by ATV*3— such as 
truthful, non-misleading advertising; a public awareness campaign, free hands-on 
training, careful oversight of point-of-purchase representations; and a limited 
refund— are relatively inexpensive, particularly when compared to the high cost in 
human suffering caused by ATV*s. 

This complaint, unlike the consent decree, addresses unequivo- 
cally the remedies necessary to protf'Ct the American public. Every 
3 days, two people are killed on ATV's, and an estimated 650 
people are treated in hospital emergency rooms. Since 1982, there 
have been 900 reported deaths and an estimated 350,000 injuries 
requiring treatment in hospital emeigency rooms. 

In alone, the Commission estimates the costs of ATV relat- 
ed deaths and injuries to be about $1.6 billion. These are not just 
statistics, these are human beings. Almost half are children, the 
children of parents who were misled by the manufacturers. Yester- 
day I received a petition from one parent, a responsible parent, 
who lost her son to a three-wheeled ATV. Anne Settle gathered 900 
signatures in 1 week, people from small towns in Texas urging the 
Commission to recall three-wheeled ATV's. I request this petition 
be made part o: the record. 

Ml . Barnard. Without objection, so ordered. 
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Ms. Graham. Mr. Chairman, I cannot sunport a consent decree 
that does not achieve the relief necessary tc protect the American 
consumer — particularly the children. If this settlement cannot be 
significantly improved, I believe the Comrrission should go forward 
in court or Congress should legislate a solution to this serious 
fiblic safety problem. 

[The prepared statement of Ms. Graham follows:] 
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uS coNSuMEP Product safety coMMtsSiONi 

WASHiNCVOM D C 20207 

opening Staten-^mt 
Anne Graham, Cofmassioner 
Subcccrmittee on CaTTOrce, Consurrer and Monetary Affairs 
January 28, 1988 

I appear here today as the only Camussioner who voted against the 
preliminciry consent decree. I did so because this decree does not 
provide the remedies necessary to protect millions of Airvericans, many ot 
whan are children, from the imminent hazards associated with All Terrain 
Vehicles (ATVs) , 

Those who claim this decree represents a victory for the Ccnmission are 
not looking at the facts. The decree may appear on the surface to have 
seme substance, but upon close examination falls far short of protecting 
the consumer from the risk. I am confident tha^ once the facts are 
explored, the truth will be known: the victory belongs to the AT/ 
indus*'":y, and not to the ccnsuirers of this country. 

Those who claam. victor/ for the corsumer cite tho step salp of 
three-wheeled ATVs. U^t^s Icok at th.e facts. First, the step sal" 
applies to cnjy rew three-v;heelec! AT'/s. Before this decree v;as sigred, 
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the irsrufc-cturers had, for all prt-'ctir-l purrcses, alr^^cx^v r^tccred pro- 

ccp*:iruo to rirp thp c'^Ir^os*: 1.5 rrllior *:}ir*t=— v.h*=*e?e^ A'^'^; Uv-t ar-^- t 
use rev/. Tnose copsurpprs hcive not b^en adecxjatply v/arr.ec, trcjr^^ cr 
afforded reasonable recourse. The Ccrmissior. did not even atte^rpt to 
negotiate a settlenent that v,r3uld allow these consuirers to return their 
ATVs for a reasonable refund. To the contrary, the Ccnmission actually 
rejected the offer of one rranufacturer to provide a rebate. \<t.o<^e 
interests are being served by such an app-irently irrational action? 
Certainly not the consuners'. 

Children account for almost half the deaths ar.d injuries involved with 
AT^/s. How many deaths and injuries to children will be pr- vented by a 
decree which does not provide for a recall of adult-sized ATVs purchased 
for thp use of children under 16? How many deaths and injuries will be 
prevented v^tien the decree does nothing to restrict the u«e of 
cMld-£izf=K2 AIVs by children ander 12, and specifically leaves ccen for 
further negotiation the question of whether children ciged 14 and older 
can continue to ride adult-sized AT^/s? I have alv;eys believed that this 
Connissicn has a particular respcrsibility to prot^^ct children. Vet 
this decree does not even sef^> to recrli adult-nzpd ATVr purchased for 
children x:rdpr 16 hv urpispectirc -orrrts. CViite frarJ<lv, I fmd this 
irdf^fensiblp. 

"^•^ safuty '•erific.^t:^n ''-r- :^ c'-r-tr.er rr v "^t ^-ncpn-. : ^ ^--cr^ 
fver'/ r^friTP fro"- \ VI r-npur^ \yci crrsurr'^r^ pr^ fv,""]" '.v^r-^^l n*" the 
hpr-j-dr nr^-pnt^d by thi" r.-tr.-r-oW cv-c-er-Uo r'^r:: *v w r-j-^^lo^j ^ - 

2. 
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question whether this is the real ir.tent behind the verification re- 
cuirejrent and \ -tether this form will, ir. f?ct, have that, effect. The 
decrev does not prohibit the manufacturer?: frcm introcucmg the 
verification form in liability actions as evidence to sui^rt their 
contentions that the consumer nusused the ATV or assuitved the risk. 
Consequently, the form could be used to limit or defeat an injured 
individual's relief under state law. This could have been avoided had 
the decree siirply stated that the manufacturers could not use the 
verification form as evidence in a product liability suit. I am deeply 
concerned that the Consumer Product Safety Ccrmassion is affirmatively 
requiring, as a condition of this settlement, a verification that could 
result in a serious limitation of consumers' rights. Moreover, I 
believe such an action is without precedent in the federal health and 
safety area. 

My reservations about what the decree contains are no ncre serious than 
my reservations about what the decree does not contain. This decree is 
a document that omits key safety protections and reflects little more 
than what the industry should have agreed to three years ago. 

For three years, we have held meetings to discu.^s the need for more 
effective warning labels. The result: no agreanent. For three years, 
v;e have been discussing the age guidelines with industry. The result: 
ro agreement. For three years, ue have been asking industr/ to signif- 
icantly augmert the.r training program. The result: no agreement . 

3. 
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'Xhe Jooanese manufacturers, unlike rnost zrdus trier, with which ts^ 
Ccrnrifision i^rks, have net cl^^-rcnst rated try qcc/i f'-'±, e'fcrt^ tr 
correct the t3anger«E associated v;ith th'^'ir product. In fc-ct, I h^elie^-e 
they have not been honest with the Pjrerican public. Ther^^ is no basis 
to believe that this industry' v/ill nake a good fajth effort rov; after 
three years of failing to deal forthright ly with the CCTTTTu.ssion. 

The Department of Justice, on behalf of the Consun^r Product Safety 
Cocrmission, has filed in the United States District Court, a cor^lamt 
which seeks the relief necessary to adequately reduce the unrunent and 
unreasonable hazards posed by ATVs. In that couplaint, the United 
States Govemnent states and I quote: 

"The precautions necessary to abate the grave hazard posed by ATVs 
— such as truthful, non-misleading advertising; a public awareness 
car^ign, free hands-on training, careful oversight of 
pcint-of-purchase representations; and a limited refund — are 
relatively ine;<pensive, particularly v;hen ccrpared to Lhe high cost 
in human su^'fering caused by ATVs." 

Itiis corplamt, unlike th<=* consent decree, addresses a':equivocally the 
remedies necessary to protect the ;-jr^rican public. Ever/ three days, 
tw people are killed on ;^T'7s, and an estimated eSO people are treated 
in hospital eii^rcerc/ rociT^. Sirre 1982, th'^re have bef:' CO reoort^d 
deaths and an estirnated 350, noo injuries recuirir- tr^-atrr^rt ir rospital 
€irerc7enc/ rcc?ri;. 

A. 
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In 1986 alcne, the Ccrmssion estmates the costs cf ATV' related cpaths 
avd ir^urres to he ebcut $1.6 ballior. 

the relie: -'rc^-s'^^ry protect t,he Arier.o..- r:..j'wr^r — p^- ^c-L'-.iy 
tr.e cr.-.lui_: . Ii ^ settl-GTjerL cjn::ct ' : - -fiC' • tl - I 
.xli^.c \'zx'^,. 3r.ould gc fcr/Cir - - --r;l*f 
}c<7irlito — k-r this serious publ:^ :^'^f'='ty prcbl^. 

Thank you. 
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Mr. Barnard. Thank you, very much. 

As you have heard from the testimony today, especially from 
various Members of Congress, there is considerable congressional 
concern about this settlement, to the degree, as you have already 
noted in your testimony even some of the Members who have testi- 
fied today are considering legislation to do what the CJonsumer 
Product Safety Commission has not done. Which comes about be- 
cause of the inadequacies of the settlement. There are a lot of ques- 
tions that I would like to ask, that unfortunately time is nol going 
to permit me to do today, and so I will be asking each one of you 
some questions which I would hope that you could expedite in view 
of the fact that this settlement becomes— unless it is overruled— it 
becomes agreed upon by February 15. 

We may have to, Mr. Craig, maybe have another half day of 
hearings if we don't get through today at a reasonable time. A rea- 
sonable time may be within another IVz hours. 

I am discouraged we haven't left enough time for your testimony. 

I guess the thing I would like to dwell on first, rather than the 
adequacy of the settlement, which I think it is a matter of some 
questions, let me ask this, Mr. Scanlon, what was the reason that 
you felt that the Commission could not press for some type of 
refund? 

Mr. Scanlon. I didn't think it was winnable in court. 
Mr. Barnard. A voluntary refund would not be winnable in 
court? 

Mr. Scanlon. I didn't think so, and I don't think the record of 
the ATV Task Force that I referenced earlier, which was developed 
by 18 careerists with various disciplines within the Commission, 
supported that refund. My biggest concern, Mr. Chairman, if I 
may, was that, with the voluntary refund, the likely candidates for 
repurchasing the ATV's would have been untrained riders. As I 
referenced earlier, there is a 13 to 1 ratio, that is you have a 13 
times greater chance of being injured during the first 30 days of 
riding an ATV. This was my main concern. 

Mr. Barnard. I think that was a concern, but what about those 
who continue to ride them? You mean they don't get hurt at all? 

Mr. Scanlon. They have a much less chance of getting hurt. 

Mr. Barnard. But the risk is still there. 

Mr. Scanlon. A risk is still there, correct. But reduced signifi- 
cantly. 

Mr. Barnard. Well, now. Commissioner Dawson, at some point 
in time you— supported a refund, right? 
Ms. Dawson. Yes, sir. 

Mr. Barnard. OK. From the time you supported the refund to 
the time you were asked to vote on December 16, how much in- 
volvement did you have in the negotiations and in the settlement? 

Ms. Dawson. As I said in my statement, I was not involved what- 
soever in the negotiations. My only involvement with the settle- 
ment was when the attorneys came before us, as a Commission, 
and presented this agreement and asked us if 

Mr. Barnard. What date was that? 

Ms. Dawson. Dffember 16. 

Mr. Barnard. December 16. 
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Ms. Dawson. And again on the 24th. Excuse me, I am sorry, the 
29th. The 16th would have been the date on which the attorneys 
told us that this was the strategy 

Mr. Barnard. Did you think you adequately prepared for that 
meeting on December 16? 

Ms. Dawson. Well, You have to recall that I have been involved 
in this entire issue for a good long time. I think I am fairly up to 
speed on the issues regarding ATV safety. 

I had not seen the actual document until the day that we did 
decide on it. However, it was fairly clear; we had a 4-hour brief- 
ing 

Mr. Barnard. Did you have an opportunity to question them on 
the refund? 
Ms. Dawson. Yes. 

Mr. Barnard. And you were satisfied the refund would be less 
best than to ask for one? 

Ms. Dawson. I don't want to reveal too much of what went on in 
that closed meeting, Mr. Chairman, but I wiil say I was told, as I 
say in my statement, this was the best agrcjement that these attor- 
neys felt they could come up with, and that was part of my deci- 
sion, yes. 

Mr. Barnard. You didn't think it was unusual that you, even 
though there was a 4-hour meeting, you didn't find it unusual that 
you were not counseled or consulted about the settlement or even 
participated in the negotiations? 

Ms. Dawson. The procedure that was followed right from the be- 
ginning in our association with the Department of Justice was that 
*^hev would be working through our general counsel, not directly 
with the Commissioners. In a way 

Mr. Barnard. Where does the responsibility lie? 

Ms. Dawson. We have to make the decision. 

Mr. Barnard. That is right. But did you feel that you had ade- 
quate time to study and make an opinion of the settlement? 

Ms. Graham. I think we all probably could have used additional 
time, Mr. Chairman, but we did spencl a long session with the De- 
partment of Justice lawyers going through a lot of the paperwork 
on this. 

Mr. Barnard. All right. So, in other words, there was a meeting 
on December 16, at which time this decision was made? 

Ms. Dawson. I would like to correct the record so I don't mis- 
lead. The meeting on December 16 was simply to get the Commis- 
sion's approval of this as a strategy. It wasnl: until the 29th that 
the Commission actually voted to approve the preliminary consent 
decree. And I have to state also for the record that there is still a 
final consent decree to be negotiated, so that we o e still in the ne- 
gotiating process. 

Mr. Barnard. What is the significance of the meeting on Decem- 
ber 15, other than 

Ms. Dawson. The 17th? 

Mr. Barnard. What is the significance of the February 15 date? 

Ms. Dawson. That is the end of the 45-day period that is allowed 
between the time of the signing of the preliminary consent decree 
and the time of the final consent decree. 

Ms. Graham. When we will vote again. 
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Ms. Dawson. There are details to be worked out in the final con- 
sent decree that do not appear in the preliminary decree. 

Mr. Barnard. Mr. Scanlon, are you and Ms. Dawson committed 
now to vote for the consent decree? 

Mr. Scanlon. I am waiting to see what it will contain, Mr. 
Chairman. We don't have that information yet. 

Mr. Barnard. Don't you pretty well know what it is going to con- 
tain? 

Mr. Scanlon. Not necessarily. Those discussions are going on be- 
tween the industry attorneys and the Government 

Mr. Barnard. Well, then, what significance is a seltlement that 
has been so advertised? What is the significance of that? 

Mr. Scanlon. I am not sure of your question. 

Mr. Barnard. The question is— in other words, if the final deci- 
sion hasn't been made, is this just out for comment? Is that the 
purpose of it? 

Mr. Scanlon. No. There are hard n^otiations going on today. 
Mr. Barnard. With whom? 

Mr. Scanlon. Between the Government and industry. This will 
not be made final until a Commission vote in mid-February. 

Ms. Dawson. Mr. Chairman, if I could, I would like to add to 
that. There were certain actions which the industry pledged to un- 
dertake under the preliminary consent decree, such as notifying 
the dealers about the stop sale and notifying past purchasers and 
so forth. All those activities are taking place now, and, in fact, the 
Commission staif is actively monitoring the compliance with tbosft 
activities. So whether or not we ever sign a final consent decree, 
those activities will have occurred. 

The other arrangements that are being worked out deal with 
things such as the size of the media campaign and those sort of 
things which don't appear in the document that we have got now. 

Mr. Barnard. Well, let me get back to the substance of the hear- 
ing just briefly. That is, if the lo^c of this settlement would require 
some form of refund, you are providing notices and warnings, but 
no alternative for people to act on any other decision. What are the 
people who own these— what are they supposed to do? If you have 
one of these three-wheelers and it is inherently dangerous, the only 
alternative left, it seems to me, you have let the consumer have the 
opportunity to scrap it or to sell it in the used three-wheeler 
market. I don't follow the lo^c of not asking for a refund. 

Ms. Dawson. Mr. Chairman, I still support the concept of a 
refund, however it is achieved— whether it is achieved legislatively 
or through lawsuits or whatever. But if I were asked what I would 
do if I were the owner of, say, a three-wheel ATV, and I no longer 
wanted to use it because I was informed now of the hazards, v/hich 
I wasn't aware of l>efore, I would take it back to the dealer who 
dold it to me and tr>' to get my money back. 

Mr. Barnard. But he wouldn't be required to do it. 

Ms. Dawson. Wouldn't be required to, no; but I think if enough 
people did that, I don't think they could ignore it for long. 

Mr. Barnard. Well, that is a question, and what was your prob- 
lem in not making them do it? 

Ms. Dawson. The best way to describe my problem was that I 
was so frustrated over the lack of any meaningful action on this 
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issue that I thought that the best thing to do was to take this set- 
tlement, which our attorneys have assured us was the best they 
could do; they assured us they did vigorously try to obtain the best 
agreement for us, because otherwise we would have no consumer 
protection at all. 

Mr. Barnard. Isn't it true, though, that really the manufactur- 
ers really wore you all out? 

Mr. SCANLON. No. 

Mr. Barnard. They have made promises and promises and prom- 
ises, and yet they had not really fulfilled those promises. 
Ms. Graham, how do you respond to that? 

Ms. Graham. Mr. Chairman, I can't represent the other two 
Commissioners. I felt that it was very important to continue to 
pursue this by filing the complaint and continuing to negotiate. I 
was concerned about the fact that the voluntary refunds were not a 
part of the package, and I was concerned about other aspects of the 
package. 

I do think that for 3 years we have been working with this indus- 
try, and we have been trying to get results on fundamental things 
like the wording on labeling, a hands-on training program, and 
after 3 years of working with them, we have no agreement. So my 
personal view is, that this industry does not deal generally in good 
faith. 

Having said that, I want to keep an open mind in terms of trying 
to achieve as much as we can to protect the consumers on ATV's. 

Mr. Barnard. I want you to respond to that, Mr. Scanlon. 

Mr. ScANiX)N. I think one thing not mentioned by you earlier, 
Mr. Chairman, is training. That is part of this preliminary consent 
decree. / 11 new purchasers will receive training, as will members 
of their families. That will go back for 12 months. 

Mr. Barnard. That is a prerequisite for the purchase of one? 

Mr. Scanlon. It is an offering made by the manufacturer. 

Mr. Barnard. No, no. It is not a requirement. 

Mr. ScANiX)N. Training at no charge. 

Mr. Barnard. It is not a requirement though. 

Mr. Scanlon. Not a requirement, no. 

Mr. Barnard. So that is just an offering? 

Mr. Scanlon. It is an offering that will effect product safety. 

Mr. Barnard. And what kind of oversight will you maintain 
over that? 

Mr. Scanlon. Well, we are maintaining oversight right now. 
Mr. Barnard. How? 

Mr. Scanlon. Well, right now we have a program at the Com- 
mission aimed at making sure that the dealers are not selling 
three-wheelers. 

Mr. Barnard. That is not the question. Tlie question I am asking 
is how can you oversee whether or not the training required in the 
settlement will be accomplished? 

Mr. Scanlon. We will send compliance officers out into the field 
to see, in fact, that the dealers are offering training to purchasers 
at the time of purchase. We will see that they are doing that. 

Mr. Barnard. Well, won't that take a tremendous staff? With 
4,500 dealers in the country, you are going to put a staff person in 
every State of the Union? 
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Mr. ScANLON. We think it is important enough to demand, in 
this preliminary consent decree, so we will have to follow up to see 
if it is going to be done. 

Mr. Barnard, If you ask for that, certainly you have some idea 
in mind as to how your operations would require that How do you 
perceive that? 

Mr. ScANLON. Well, once we have a final consent decree 

Mr. Barnard. Every time 

Mr. ScANLON. If I can finish, 
Mr. Barnard. Sure. 

Mr. ScANLON. We will have an enforcement program which will 
be adopted by the full Commission. We will check dealerships to 
see that training in fact is being offered. 

We will check dealerships to see that the 4-by-4 posters are in 
fact posted. 

We will see that no three-wheelers are in fact being sold. 
Everything that is in the preliminary consent decree will be 
checked. 
Mr. Barnard. How? 

Mr. ScANLON. Well, they will be enforced by a Federal judge if 
there are violations. 

Mr. Barnard. How are you going to oversee it? 

Mr. ScANLON. With our enforcement staff in our various field of- 
fices. 

Mr. Barnard. How many do you have? 
Mr. ScANLON. There are about 150, Mr. Chairman. 
Mr. Barnard. One hundred fifty field offices? 
Mr. ScANLCN. About 28 field offices with about 150 people in the 
field. 

Mr. Barnard. And how is that distributed around 

Mr. ScANLON. Also, we have State designees in each of the 50 
States that are assisting us with monitoring the preliminary con- 
sent decree. 

Mr. Barnard. Lots of luck. 

Mr. Craig. 

Mr. Craig. Mr. Chairman, I have been listening with interest to 
the exchange between you and the Chairman in the ability to mon- 
itor and ultimately control and enforce a safety training program. 

The same question comes to mind, if we were to follow an abso- 
lute ban, refund kind of thing, if you ban the vehicle from the 
market, what do we do then? Do we send Federal marshals into the 
field to confiscate all of those vehicles that were owned that people 
chose not to voluntarily give up? 

I guess my question is, yes, that is what you do. You have got a 
Federal judge enforcing a violator and anyone of those 1.5 million 
owners out there would ultimately be violating a Federal decision. 
So— not trying to take sides — my position is well known and I 
guess my frustration is one of yours. When you deal in something 
of this magnitude, in an attempt to arrive at what is a reasonable 
approach as quickly as you can, to get some safet} in place, then 
oDviousIy the decision is tough. 

You know — go ahead, Mr. Chairman. 

Mr. Barnard. Let me tell you where I am coming from so we 
can discuss that. 
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Mr. Craig. I think I know, but go ahead. 

Mr. Barnard. What I am talking about, and I have discussed 
this with several of the Commissioners, I am talking about a volun- 
tary refund. To me that would satisfy some of the anxieties that 
you have. 

We are not asking for a court to go out and confiscate all three- 
wheel ATV's. The suggestion I have made is, in addition to all of 
this other settlement, why couldn't there very logically be that par- 
ents with three-wheel ATV's who have now discovered that there 
are dangers, who no longer want their kids to be riding them, why 
couldn't they be offered a voluntary refund? 

Mr. Craig. My logic goes something like this. Voluntary 
refund—well, first of all, if you have the option in the marketplace 
to sell and voluntarily refund, those are the two options, and you 
have already decided in your mind that the vehicle you purchased 
is an unsafe vehicle, if the voluntary refund is good, it will immedi- 
ately sweep those from the market. If there isn't a voluntary 
refund in place, somebody is arguing that it won't. 

What I suggest at this point is somebody makes a decision not on 
safety but on economics. If you have made the decision of safety, 
you are going to get rid of that vehicle right now, today. You are 
going to lead it in the back of your truck and take it to a used lot 
or back to your dealer and say, I want my money. And if he says I 
can't give it to you, you may say put it on your lot and sell it for 
me by consignment, or put an ad in the newspapers. 

The bottom line is, the logic I am hearing, is that if a recall 
works, safety doesn't work. It is all based on economics, and I know 
that is false. 

Mr. Barnard. But if it is a decision, like your suggestion, back in 
the hands of the parents? 
Mr. Craig. The decision is there now. 
Mr. Barnard. Oh no. 

Mr. Craig. Oh, it is too. There is a /ery active marketplace 
buying and selling used ATV's. If you aie a parent and I am a 
parent, and our children have been hurt, we want to get rid of the 
damn thing. We are going to get rid of it. We might junk it out and 
not take a dime for it. 

Mr. Barnard. If you know your colleague, Mr. Bustamante, he 
has done just that. 

Mr. Craig. Why didn't he sell it if he wanted to get his money 
back? That is his choice. 

I guess the conclusion I am making if a refund is the only 
avenue to safety, then I question the intention of the people in- 
volved, because if safety is the issue and not refund, they have al- 
ready gotten rid of the vehicle. And they probably didn't sell it for 
what it was worth new, but they sold it for what the marketplace 
was calling for. 

Enough of our own discussion. I have got a couple of questions, 
Mr. Chairman. 

Ms. Dawson, there have been some very interesting dynamics in 
this issue for a long period of time. I guess I can appreciate your 
frustration and concern as it relates to getting somewhere. A lot of 
politics are involved in this right now, politics from the standpoint 
of pressure— maybe not the kind of politics that one of the former 
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witnesses talked about— but there have been hearings, lots of hear- 
ings, and lots of publicity, and there have been threats of legisla- 
tion, as this whole issue moved along. Certainly legislation is an 
option. No question about it. That is not your decision to make. 



In July the majority of this committee recommended that if the 
Consumer Product Safety Commission did not act immediately— I 
believe were the words— the manufacturers should at least cease 
production of three-wheelers, give notice to previous Owners, devel- 
op a voluntary standard incorporating minimum age requirement, 
make training courses available to all owners, provide strong warn- 
ing labels for vehicles and stress the need for safety in all adversi- 
ties. 

As I understand it, the consent decree that you have discussed 
with us basically handles all of that. Is that not correct? 

Ms. Dawson. If I recollect, the things you just read, I believe it 
covers all of those areas. It remains to be seen whether or not the 
industry will agree to do things adequately, and I will reserve my 
judgment on that until I see what their actual 

Mr. Craig. Isn't that your option? 

Ms. Dawson. Of course. 

Mr. Barnard. Don't you have a deadline coming in which you 
will take the rather broad parameters of a general framework and 
then look at the details as to how that framework will be imple- 
mented? Isn't that what February 15 is all about, in a final deci- 
sion? 

Ms. Dawson. Yes, that is correct. 

Mr. Barnard. Now, am I correct. Chairman Scanlon, that after 
that decision, whatever it may be — leave us not prejudge it at all— 
but apparently somewhere there is then an extensive responsibility 
on the part of the Consumer Product Safety Commission to ensure 
that it is enforced. Is that correct? 

Mr. Scanlon. That is correct. 

Mr. Craig. And it is your belief that by enforcing that, you will 
continue to see a progressive decline in injuries? 
Mr. Scanlon. Without .^oubt. 

Mr. Craig. You say witnont doubt. How can you be so confident? 

Mr. Scanlon. Our economists have already indicated that this 
past year there has been an 11-percent decrease in hospital treated 
injuries. They are anticipating a drop to about 25 percent in the 
next 4 years. 

What I do want to say is this: I don't want to leave the impres- 
sion that this Commission may not be back to the Congress — to the 
Appropriations Committees requesting a supplemental for the en- 
forcement activity that would be necessary to go along with the 
final consent decree. We may need more moneys to carry out the 
enforcement activity. 

Mr. Craig. We have been led to believe b^ some who have testi- 
fied today. Chairman Scanlon, that these injury rates still go up at 
a very progressive rate. Is that the case? 

Mr. Scanlon. That is not the case today. And I would attribute 
it to a number of things. 

One is th'\t you have a much larger market today for four-wheel- 
ers than three-wheelers. 
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Mr. Craig. A shift in consumer buying? 

Mr. ScANLON. Yes. A couple of years ago you had ab at 80 per- 
cent of the sales being three-wheelers. Today, in excess of 80 per- 
cent of the sales are four-wheelers. So there has been a dramatic 
switch just in the last 2 years. 

Also you h'lve had great media attention— ''60 Minutes/' ''20/ 
20/' just to name two— oji the ATV safety issue. 

The Commission itself conducted six public hearings arounc^ tht- 
country, which generatM much publicity, associa^^ed with ATV in- 
juries and df^aths 

Mr. Craig. Those figures are before us and 1 appreciate your re- 
stating thom for thr '-pcord. I think all you said accurate A 
great deal of the attention focused on enlightening of the public as 
to the concern about the safety of these vehicleb when improperly 
used. 

Commissioner Graham, you disagreed with the preliminary con- 
sent decree. Was that primarily because of no refund? 

Ms. Graham. That was my main concern, yes. 

Mr. Craig. Do you coacur with the educational i)rovisions of it? 

Ms. Graham. I do. I am concerned that at this point they appear 
to be very vague, and I hope that in the process of drafting the 
final decree, it will be specifically outlined in every area what kind 
of goals are to be accomplished. 

Mr. Civ^JG. Am I right in assuming, as has been characterized 
this afternoon, that a preliminary consent decree is nothing but a 
broad framework? Is that how you understand it? 

Ms. Graham. In this case that is what we have, yes. 

Mr. Craig. Therefore, your intent, or you believe that what you 
will see on the 15th, or prior to the 15th, for your information and 
decisionmaking, will be a much more detailed approach as to how 
this broad framework will be implemented? 

Ms. Graham. That's my understanding. And I hope that is the 
case. 

Mr. Craig. Is it unusual or is it a normal practice for the Com- 
missioners of Consumer Product Safety Commission not to be in- 
volved in the detailed n^otiation between, in this case, the Justice 
Department and the industry involved? Somehow, I have been led 
to believe by statements and by testimony today that you folks 
were out oi the loop; that you were uninformed; that you were not 
involved. What is normal? I know this has been a highlighted case, 
receiving a lot of national publicity, but I have to think you folks 
make a lot of decisions on a fairly regular basis on a variety of 
things coming before you. What is normal? 

Ms. Graham. I don't know the history. Congressman Craig. I do 
know that our attorneys advised us that they would keep us in- 
formed; that they would do the primary negotiating, and I did meel 
with the general counsel on several occasions before the prelimi- 
nanr decree was finalised. So I was being briefed by him. 

Mr. Craig. Did you object to the attorney's approach to negotiat- 
ing? 

Ms. Graham. Not to the decision to leave me out, but I have 
always been on record as favoring a voluntary recall. 

Mr. Craig. I am talking about the negotiation that went on be- 
tween Justice and the industry and CPSC's attorneys. 
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Ms. Graham. Well, as I said, the general counsel did brief us as 
to what was going on, and we were advised it wouldn't be appropri- 
ate for us to be involved in it. 

Mr. Craig. Why would it not have been appropriate? 

Ms. Graham. I don't know. 

Mr. Craig. Is this a normal procedure for the Commissioners not 
to be involved in the negotiations, but to look at findings and draw 
the conclusions from those? 

Ms. Graham. I suspect it is, but I can't give a definitive answer 
because this is the only section 12 case I have ever been involved 
with. I would be happy to go to the attorneys and respond in writ- 
ing. 

Mr. Craig. I am curious. It has been alleged all of you were in 
the dark. Nobody knew, or at least not until the last minute, and I 
am just saying now we are finding out that negotiations y/ent for- 
ward and you were advised in a 4-hour session and — dealing with 
at least the framework of a preliminary consent decree. 

I guess I would be curious as to what it relates to. Is this a 
normal procedure, and if you were within your authority to pro- 
ceed as you did. 

Mr. ScANLON. If I can comment, Mr. Chairman, on December 16, 
the Commission voted unanimously to give Justice the authority to 
negotiate on our behalf. 

Mr. Craig. Was that an abnormal decision? 

Mr. SCANLON. No. 

Mr. Craig. Other Commissioners or Commissions voted similarly 
on other cases to give Justice authority to do things, to negotiate? 
Mr. ScANLON. To the best of my knowledge, that is the case. 
Ms. Dawson. Could I comment on that. 
Mr. Barnard. You advised 

Mr. ScANLON. We refer cases to the Justice Department and they 
negotiate in our behalf. 
Ms. Graham. I think — excuse me. 

Ms. Dawson. I wanted to respond to your earlier question about 
whether this was routine. As Commissioner Graham says, this is 
the only section 12 case we have been involved in. However, in 
other kinds of enforcement matters such as under section 15, our 
compliance and general counsel attorneys many times do negotiate 
settlements prior to filing a complaint, and then will come to the 
Commission and say, "This is what we have been able to achieve. 
Do you think it is enough? Do you accept it?" And we make a deci- 
sion. 

So in that sense, it is not unu-'ial. The thing that is unusual 
about this one is that we have another agency involved, and we 
have another set of attorneys involved. 

Mr. Craig. All right. I guess one last question. Commissioner 
Graham, and it relates to the recall refund kind of issue. If the 
educational campaign would accomplish our safety objectives, that 
is what it's all about, without a refund program, and it appears if 
that is going to be the ultimate test, depending on your ultimate 
decision to settle. Does this indicate that the refund program is 
aimed not at preventing injuries, but compensating consumers? 

Ms. Graham. Congressman, my feeling is that the package that 
we put together in December 1986 was a comprehensive package to 
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reach our safety objectives. I am not convinced at this point that 
the preliminary consent decree alone will do that My feelmg then 
and now is if we could have a limited refund, it would add to the 
safety aspect of the entire effort, and my feeling is that because ot 
the Department of Justice's confidence in putting it m the com- 
plaint, that it is a way to reduce injuries and deaths. 

Mr Craig. So you are telling me and based on your vote on De- 
cember 29, that you would prefer if you can't get refunds, voluntar- 
ily recall refunds, to go to litigation. ^ ^ 

Ms. Graham. No, I am not. I am glad I have an opportunity to 

answer that. , . ^ tit i i.t. i. -j^ 

Mr Craig. I think that is very important We know that side of 
it and that is a very real concern. Some of us want to get to it now 
and get solutions. , ^ , . • j i. 

Ms. Graham. I am one of those people. I believe it is a judgment 
call to a certain extent The question was whether to file the com- 
plaint and the consent decree or file the complaint and continue to 

negotiate. . j. j 

I have always been on record to negotiate if we can get a good 
settlement The consent decree in and of itself doesn t have the 
effect that we need to achieve because of the high rate of deaths 
and injuries. , , ^ t 

Mr Craig. The question I would like to ask you and I guess 1 
will not ask for a response from you because I think it might pr^u- 
dice you in making a final decision, and I think it is important that 
the record show that we must be careful, Mr. Chairman, m not 
doing that. . . mi * 

As you have found out, a settlement is m process. There has not 
been a final decision. My concern is, because we are talking mega- 
bucks, 1.5 million vehicles out there and a required refund, it ap- 
pears that there may be alternatives, but if we then decide to go to 
court to force that, but I would have to think that industry would 
react and fight. . v i * 

It is interesting that Polaris is held up as this great benevolent 
company that '"'as willing to pay out, pay off and well, they had 
1,500 machines in the market, I believe. They manufactured them 
for 1 year and got out. And I believe that reason was that they 
were noncompetitive and that they saw some liability problems 
and they got out It was easy for them to appear benevolent, very 
easy And so I want the record to be sure and show that when they 
are held up as the example of what should be done, especially 
when they are held up as an American company, against the for- 
eign company," as done by several today, that it be known that 
they had little to lose in dollars. , ^ . 

Now, it so happens that I ride Polaris snowmobiles, and they are 
a fine company product and have been a fine product, but it is im- 
portant that the record show that they didn t have hundreds of 
thousands of millions of vehicles in the marketplace. 

Thank you very much, all three of you, for coming. We under- 
stand and appreciate— and I think I do— the pressure you are all 
under in this Kind of decisionmaking. 

It is tough, but you took the job, and it is your job and you are 
going to have to make a decision. Tliank you. 
Mr. ScANLON. Thank you very much. 
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iqqJ'"'*®^^^^"* Scanlon, in a communication of November 30, 
l»o7, from you to Mr. Lacey, you wrote: 

Because of the importance and sensitivity of the upcoming ATV negotiations in 
8.^ILf "T.T -'T™ communication between your office and the commS " 
^L fnL^^ ^""^ 'T'*^ y"""- °«">ce and the commission take 

to l^ow commission meetings attended, as usual, only by those with a need 

f innP'Tt r "'i'V^llt^ ^ *° ^''^ « accounting of the negotia- 

tions, It IS rny further suggestion that all the bugiiestions bt-tween your omce and 
the commission be on the record If ne^e^sary, formal commicsion m^t nrs can 
scheduled weekly for Uiis purpose I do Kot wis-i tc be bric-/eo, no^do I '^va'a ,nv 
mSngs °" "'"^''^ ' r.egntlah-on. exc»p. formal co^n'L",' 

Specircolly (hi= i^uo sV,^'-!,I „ot be .r.ni.,o<\ ..; our d^S.h -l^.ff mfetii^^i Vyu 
may wish to discuss with my colleagues. .. . " i ou 

So forth and so on. 

My question Mr. Scanlon, is why did you want to advise your 
Slement?"^^ not to keep you informed on the progress of the 

Mr. Scanlon. Very clearly, Mr. Chairman, these negotiations 
were highly sensitive. There was much interest from outside par- 
ties and, I thought, the fewer people that knew, the less chmice 
that the mformation would be leaked. That's why I wanted all in- 
formation shared among the three Commissioners at formal Com- 
mission meetmgs with only selected staff persons there who had a 
need to know. 

tioS ^ ^ involved in the negotia- 

Mr. ScANiON. I didn't want to be part of the negotiations. I am 
not part of the negotiations today, Mr. Chairman. 

.JIIa-.^^^c ^®"' that-that, to me, looks like it is 

an aboication of responsibility. 

Mr. Scanlon. Not at all. I voted for the preliminary consent 
dea-^ after having 2 weeks of information, and I will vote again in 
mid-February on the final consent decree, after I know the exact 
lanpage on the training that is going to be offered, the language 
that will be on the labels, exactly what the industry is going to pro- 
vide m its media campaign. ^ e & f ^ 

Mr. Barnard. Well 

Mr. Craig. Let me react to your response, Mr. Chairman. I guess 
I am not too surprised by that. I doubt that you were involved in 
puttaig together all the research that you are now using today in 
the torm of condensed questions that an extensive staff put togeth- 
er for you. ^ ^ 

Mr. Barnard. I will say this. I have been in 3 days studying it 
Mr. Craig. They are going to go spend time studying and they 
are gomg to go make a decision. What is important is what they 
are charged with. They are charged with putting a staff together to 
do the research to bring to them information toward and including 
their ability to make a final decision. I guess that is what I am 
hearing, and if this is abnormal I would say that is worthy of the 
question. 

I am not arguiiig that your question isn't worthy. It appears to 
be they are following a relatively normal procedure. 
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Mr. Barnard. I think this is of such importance, first of all, this 
Commission voted in December 1986 to do one thing, and then 
turned around in December 1987 and made a very, very drastic 
change in what they voted to do. I realize they went through years 
of discussion and 41,000 pages of print and $2 million. ^ . 

I realize all that, but it looks to me that even with all of that, 
they are not asking for the information that will make the deci- 
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Mr. Craig. Congress was saying, "We want action now.' That is 
what we were saying. That is what you did. That is what this com- 
mittee said, "Give us a decision. We want action." Their choice was 
action or possibly 4 or 5 years of litigation. They are niaking a 
choice out there right now. I don't see that as so darned abnormal. 
Mr. Barnard. They have made a choice. That is true. 
Mr. Craig. You may disagree and, I happen to think from Nvhere 
I am coming from that it is clearly a step in the right direction. I 
am anxious to see the final product. We may want to legislate and 
I may want to join you at that point 
Mr. Barnard. Let me ask Mr. Scanlon a different question. 
You say in your statement that when the industry retained what 
you called top flight legal counsel, you were prompted to revamp 
your litigation team. Does tnis mean that the two attorneys with 
the most experience in working on the ATV matter were taken oft 
the case^ 

Mr. Scanlon. I am delighted you raised that question, Mr. Chair- 
man. Every oversight hearing that I come up for, and there are so 
many these days, that question is asked and I £un so happy that I 
can answer on the record in this committee hearing. 

As part of the 18-member task force that I referenced earlier, 
there were 3 attorneys assigned to that. Three of ihe 18 were attor- 
nevs. 

mien we got to the point where it was possible that we would 
have litigation and the industry had retained Lloyd Cutler aiid 
other top flight Washington attorneys, I felt it incumbent to pick 
the best attorneys that we had. These were the best and the bright- 
est. I did that. I picked the best four attorneys we had m-house 
with backgrounds that would help the Commission win its case, if 
it were litigated. That is exactly what I did. 

One of those attorneys who was replaced had announced his 
intent to resign from the Commission 3 months prior to his depar- 
ture On the very last day before he left the Commission, he an- 
nounced that he wanted to stay, as he called it, a few weeks to con- 
tinue participating in ATV decisions. He had already been replaced 
by the general counsel. . . t ^t.- i 

There was no need for him to stay at the Commission. 1 think, 
and the Justice Department agrees, that we have the best attor- 
neys in-house on this case and that was my responsibility to do just 
that. . , 

Mr. Barnard. Ms. Dawson and Ms. Graham, do you agree with 

that? , n . c 

Ms. Dawson. I don't want to impute the professionalism ot any 
of the attorneys that we now have working on this case because I 
think they are all good people. I happen to have disagreed with the 
Chairman's action, which was, I believe, back in May of last year. I 
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happen to have felt, and went on record at the time, that those two 
people were critical to this case. 

I regret that action. Apparently, it was not something which— or 
at least I was told it was not something which— was in my preroga- 
tive as a Commissioner to determine. Nonetheless, again— I don't 
want to detract in any way from the talents of the attorneys that 
we now have. But, I will say that those other two attorneys were 
excellent, and I had every confidence in them. 

Ms. Graham. May I add that I agree with (Commissioner Dawson 
and, I would add that those two attorneys had 3 years of experi- 
ence on the ATV case and, that that was extremely important. And 
they have my unequivocal support. I think we could have moved 
more miickly had they remained on the case. 

Mr. ScANLON. I might add that the one attorney remaining as an 
attorney is now a special assistant to Commissioner Graham, work- 
mg on the ATV case. 

Ms. Graham. I am most grateful to Chairman Scanlon for detail- 
mg her to my office. 

Mr. Barnard. I believe we were making progress. Ms. Dawson, 
not meaning to pick on you, but you played a very significant roll 
m this decision, and I am interested in knowing what are your 
thoughts as to the role that the Justice Department played in your 
decision? 

We have been informed by several sources that the Justice De- 
partment indicated that it would expect to be compensated from 
the Commission to the extent of $3 million per year for about 3 
years. What influence did this statement have on you agreeing to 
avoid litigation? 

Ms. Dawson. Mr. Chairman, I am happy to respond to that As 
vou know, the Commission has already spent several million dol- 
lars on this project and all of it, I think, was money well spent. I 
would not have flinched from going ahead with litigation, if it was 
what I felt was necessary, because of the expense. In that case, it 
would have been a prudent course of action for us to come back to 
the Congress and ask for additional funds that were needed. 
^Whether they came from the Justice Department or from the 
CPSC really would have made no difference. They would all come 
from the U.S. Treasury, so I can't say that that particular topic 
had any influence on me one way or the other. 

Mr. Barnard. Ms. Graham, do you recall that that statement 
was made? 

Ms. Graham. Yes, I do and it really didn't have any effect on me 
whatsoever, because I felt that we needed to move aheaJ and, I was 
quite prepared, unlike other circumstances, to come and ask for 
more money. 

Mr. Barnard. At that particular meeting, was any statement 
made comparable to the one viade by— Deputy Assistant Attorney 
General Robert Cynkar in his interview when he said that, "It was 
our opinion and the CPSC's that we had no chance of winning in 
court on that one"? 

Ms. Graham. I never heard him say that, no. 

Mr. Barnard. Do you recall that, Ms. Dawson? 

Ms. Dawson. I don't want to speak for Mr. Cynkar. We may be 
getting into an area where we may be disclosing some things which 
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should not be disclosed, which would affect our litigation strategy. 
So I would not want to respond to that question on that basis. 

Mr. Barnard. Do you have any further questions, Mr. Craig? 

Mr. Craig. No, I don't think so, Mr. Chairman. Thank you, all 
three. 

Mr. Barnard. This has been a very interesting hearing today, 
and we appreciate your being here and we appreciate the patience 
that you all have had in waiting to be the last to come before this 
group. I don't know that any concrete, final, mutual decisions have 
been made from these hearings. I think that we have cleared the 
air pretty well as to what the settlement includes and what a lot of 
folks think about the settlement. 

From the way I stand, Mr. Craig, I really believe that the Com- 
mission's job is not finished. I really think that there is still fur- 
ther evaluation that should go into this decision. I would hope that 
the decision that you make after February 15 will be somewhat in- 
fluenced by what you have heard today, and the questions that 
have been asked, and the feelings expressed by some members of 
the Congress. Without any further comments, the subcommittee is 
adjourned. 

[Whereupon, at 3 p.m., the subcommittee adjourned, to recon- 
vene subject to the call of the Chair.] 
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Mr. Chairman and nembers of the Subcommittee, I am Susan Weiss, 
Legislative Representative for Consumer Federation of America. 
CPA is the nation's largest consumer advocacy organization, 
representing over 240 local, state and national consumer 
organizations with a combined membership of over 50 million 
people. 

Product safety and the actions of the a.S. Consumer Product 
Safety Commission (CPSC) are among CPA's highest priorities. 
Monitoring of the Commission over recent years has revealed a 
rather dismal picture of this nation's watchdog for product 
safety. The CPSC has dragged its feet on critical regulatory 
intervention for dangerous products, choosing too often to defer 
to industry's timetable for voluntary action. Consumer 
protection however reached an all time low on December 30,1987, 
when the Commission entered into the preliminary consent decree 
concerning All-Terrain Vehicles (ATVS). 

With a death toll now exceeding 900 and serious injuries 

exceeding 330,000 from ' hese "family fun" vehiclas, the 

Commission has ceded to terras woefully inadequate to prevent 

ongoing devastation from ATVs. Despite labeling ATVs imminently 

hazardous and despite determining in December 1986 to seek 
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refunds under its Section 12 authority, the Coirxission one year 
later has done an about-face. By agreeing to abandon the refund 
provision, the Commission has left the consumer holding the bag. 
In effect, the Commission has deleted its means of at least 
reducing the number of and risks from three-wheeled ATVs and 
adult-sized ATVs bought for children currently in the 
marketplace. The settlement also fails to provi3e adequate 
protection for the nation's children who represent nearly half of 
the victims of these "killer machines*. By its very terms this 
decree demands scrutiny. 

We welcome the decision of this Subcommittee to review CPSC 
actions with respect to this settlement and appreciate the 
opportunity to submit a statement for the record. Your vigorous 
efforts and those of your colleagues to reign in this agency and 
address through legislation the product safety vacuum it has 
created grow more vital all the time. The agency simply cannot 
be allowed to drag its feet and then rush into an incomplete 
response to a hazard on the magnitude of ATVs an 3 call that 
protection. Intervention is warranted — and necessary. 

This settlement is being heralded by its proponents as expedited 
action, affording badly needed protection, in lieu of lengthy 
litigation. We hardly argue against the need now for safety 
measures for these hazardous vehicles, if they are to remain on 
the market. However, we must question why the CPSC tolerated the 
nearly one year delay by the Department of Justice in bringing 
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this action and further why it did not recognize the urgency for 
these safety measures by assuring the expedited development of 
standards nearly three years and 300 deaths ago, when it 
initiated rulemaking. 

In tht snrino of I9^M, the C?SC pJiMjshed its A." /anc^ N'o^ire of 
Pcocoa-ed KUL2iuikxn,j i.\i:vy>), tHa f:rtju stop in sr.-t.r.-j cr.ary;a/d = 
f.oi AZVo. Tn:5teuci of Oirecnrg its -vt.arr t,, dc-'eioL vc^.-iddtoiy 
standards, CPSC m effect sat back and waited fcr th- industry to 
develop a voluntary standard. The draft voluntary standard 
eventually forthcoming addressed only minimum ags 
recommendations, standardizations of controls, labeling and 
education and training. The standard overall was considered to 
be inadequate by cPSC staff, according to tne Report of the ATV 
Task Force, dated Septemoer 30, 1986. Still, with the death toll 
mounting, the CFSC did not change its course to begin development 
and publication of mandatory standards in a proposed rule — 
phase 2 in the standard-setting process. Instead it allowed the 
industry to continue along with developing voluntary standards, 
without setting any deadlines for regulatory action. 

The result is that there is still no adequate safety standard 
governing ATVs. Instead, nearly 3 years since publication of the 
ANPR, we are being told that much of the relief that could have 
been achieved through timely rulemaking now mandates the 
acceptance of this inadequate decree to assure consumer 
safety. This provides a disturbing backdrop to the glaring 
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deficiencies in the decree. 

Careful review of the decree reveals that many ysars of 
investigation and millions of taxpayer dollars later, we are left 
with a settlement that retreats from rather than advances a 
solution for this imminent and unreasonable hazard. The 
settlement is rife with deficiencies. Many are set forth in the 
action filed this week on behalf of CFA and other health and 
safety organi2c.tionsr requesting that the Court hold a hearing 
before the agency is permitted to enter any f.'nal consent decree. 

Of paramount '!oncern is the fact that the decree does nothing to 
get used three-wheeled -vehicles off the market nor does it 
effectively remove these vehicles from the hands of children 
under 16, the group at highest risk from these killer vehicles* 
Further the decree even leaves the door wide open for the sale of 
at least certain four-wheeled ATVs to children under 12 years of 
age . 

By limiting the stop sale provisions only to thrse-wheeled ATVs - 
- and new ones at 'chat, the decree creates a dangerous impression 
that three-wheeled ATVs are unsafe while four-whaeled ATVs by 
contrast are safe, which recent statistics do not bear out. In 
the first five months of 1987, nearly 45% of deaths reported to 
the CPSC involved four-wheeled ATVs. 

The decree ties the agency's hands in exercising its authority 
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under Section 15 of the Consumer Product Safety Act and the 
Federal Hazardous Substances Act for at least a year, regardless 
of whether deaths and injuries continue to mount in the face of 
this agreement. The decree is ambiguous at best rfith respect to 
enforcement, raising the question of who enforces the provisions 
and how. Is CPSC possibly capable of monitoring an estimated 
5000 dealers for compliance? What are the sanctions for non- 
compliance by the point-of-sale dealer not a party to this 
decree? 

The decree also creates a "safety verification form". While we 
heartily support comprehensive consumer notification, 
particularly if these vehicles are to remain on the market, the 
laundry list of "nevers" on this safety form suggests itself as 
more industry protection in a product liability action than 
consumer protection. Its implications must be carefully reviewed. 

Paragraph H in the decree raises serious questions as to what 
survives the preliminary consent decree. While there is explicit 
agreement on those provisions to be incorporated in the' final 
decree, paragraph M is conspicuously silent as to whether the 
stop-sale provisions, age limits in advertising and labeling 
provisions will in fact be part of the final decree. 

In light of the rulemaking history for ATV standards, the 
standards provision in the decree is woefully inadequate. The 
manufacturers only "agree to attempt in good faith to reach 
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agreement on voluntary standards". Does this process contemplate 
public comment? And more importantly, what hctppsns if it fails 
to produce an adequate standard? After all these years of 
attempting to generate standards, at a minimum there should be 
more than this to assure effective safety standards for tnese 
dangerous vehicles. 

These provisions of the decree, coupled certainly ft.t^' others, 
must raise the questio.. of exactly whom the Comaissi voted 2 to 
1 to protect. While education, training, warnings and other 
safety measures are surely welcome, and certainly long overdue, 
they simply are not sufficient now to assure that the carnage 
from these vehicles will cease. The deficiencies in the decree 
bespeak the need for continued leadership in passing legislation 
that would afford effective safety measures for ATVs and revive a 
sleeping product safety agency. We strongly support your 
vigilence and that of your colleagues in pursuing this end. 
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STATEMENT OF MICHAEL BISHOP BEFORE THE SUBCOMMITTEE ON COMMERCE 
CONSUMER AND MONETARY AFFAIRS. COMMITTEE ON GOVERNMENT OPERATIONS. 
U.S. HOUSE OF REPRESENTITIVES, JANUARY 28. 1988 

Mr. Chairman, distinguished members: 

I am pleased to submit this statement for your consideration. I 
have b een asked to share with this Subcommittee my experience with 
and analysis of all terrain vehicles (ATVs) and their use by 
children. 

To put my views into perspective, I have been riding ATVs for 9 
years. I am the Safety Coordinator for the California All Terrain 
Vehicle Association, a 500 member organization of ATV riders. I am 
an SVIA certified ATV instructor and. even before that program, I 
started the Pismo State Beach Dune Patrol. This volunteer Dune 
Patrol helps supervise off-road vehicle operation at Pismo Beach, 
California's most active ATV riding site. We help i.iform riders of 
safety equipment requirments. give instruction and investigate 
accidents at the beach. I am also the Safety Consultant of ATV 
Sports Magazine, formerly Three Wheeling Magazine. This publication 
is the oldest monthly ATV i ^formation sourcp for the ATV consumer. 

I have an additional qualification that should be of interest to 
this Subcommittee. I am the "expert" rider who rode 18 models of 
ATVs for the CPSC technical staff when they used their motion 
analyzer to measure the amount of rider influence necessary to 
operate those ATVs. With this background and after reviewing the 
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CPSC data on ATVs I believe that I can point out some facts that 
have been overlooked in the discussion of ATVs. 

I have experience in the operation of ATVs by children from 
two standpoints. First, I taught my children to ride ATVs. 
Second, the Pismo Beach Patrol also teaches children how to ride 
ATVs. I find my experience in that situation is also supported by 
a careful review of the CPSC data on ATVs. 

First, age is not an accurate predictor of the ability to 
safely operate an ATV. I have seen many children as young as 5 
and 6 safely operate ATVs properly sized for their use. On the 
other hand, I have also encountered adults who could not safely 
operate an ATV, regardless of their training. As with any motor 
vehicle, some people do not have the capabil'ty to safely operate 
ATVs. However, age is not the determining factor. So long as 
children physically fit the machine and can reach all the 
controls, they can operate ATVs as well as anyone. The key to 
safe operation by children is parental training and supervision. 
Particularly, younger children need guidance where an ATV can be 
operated safely and what maneuvers are within their capabilities. 
Absent such guidance, children will gain this knowledge through a 
process of trial and error. 

In my survey of accidents involving ATVs at Pismo Beach over 
a 5 year period, T found that in 80% of the accidents involving 
children, their parents were not near the scene when the accident 
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occurred. Further, we found no accidents in which a child was 
operating an ATV with an engine size of 80cc or smaller. These 
smaller machines do not have the power or size to produce the 
scenarios that we find are involved in most accidents. 

In making inquiries about the CPSC data on children and 
accidents, I found that the CPSC Hazard Analysis published in 
December 1985 said that in about 75% of the accidents of children 
under 14, parents were not near the scene of the child's accident. 
That should not happen. Regardless of what anyone else may have 
told you, you cannot deal with an ATV without realizing that an 
ATV is a serious motor vehicle. It is not going to fool anyone. 
ATVs weigh 200 pounds or more, they have motorcycle-type engines, 
they are loud and do not look like a toy. Any parent who turns 
his or her child lose with such a vehicle can hardly claim 
surprise if something goes wrong, anymore than if they had given 
the keys to a motorcycle or a car to their child and then walked 
away. 

I also tried to find out if there was <Kny difference in the 
accident rates or experiences for children with ATVs and other 
forms of children's recreation. The most recent CPSC summary of 
accidents for 1985 shows that two related products, dirt tikes and 
mopeds, have injury rates for children under 15 of 36.7% for dirt 
bikes and 29% for mopeds. ATVs, according to CPSC, have a 3 5% 
rate for the same age group. 
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That same CPSC publication shows 394,000 bicycle injuries for 
children in this age group (even after CPSC published an extensive 
regulation on bicycles) and 45,700 injuries in roller skating. 
Even things such as playgrounds (138,000 injuries) and football 
(132,500 injuries) that we accept in our everyday life present far 
larger injury risks. 

All of this leads ne to believe that the people who are not 
familiar with the many benefits of families on ATVs have chosen to 
push for drastic efforts to protect those of us who ride these 
machines, without understanding that we do not need this help. 
There are very few things left that a family can do together 
nowdays. When you consider that ATVs also allow a parent to help 
his or her child develop their confidence in an activity the 
parents can share, ATVs are a rare and welcome opportunity. Just 
because some parents do not accept or discharge their 
responsibilities should not mean that all of us should suffer. 

When you look at injuries to our population, the National 
Safety Council figures show that people between the ages of 15 to 
24 have the highest rates of accidental deaths. This is probably 
not news to anyone who has tried to get automobile insurance for 
anyone in this age range, what these figures do show is what 
anyone who works or spends tine around children and people in 
these age ranges already knows, certain age people take more 
risks* What I do not understand is what CPSC is doing about 16 to 
24 year olds. At least the younger children of 12 to 15 are still 
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subject to parental control. I do not see how the government is 
going to do somethxng if the parents will not act. 

?.ge labels on ATVs are not going to stop people from taking 
risks any more than the same labels on skateboards would help. 
Now in California skateboard injuries are growing rapidly each 
year and I understand this is true for the rest of the country. 
The problem is not the skateboards, it is that people who are 
drawn to these activities aia most likely going to do something 
like this, whether it is skiing, dirt bikes, dune buggies or any 
other activity. 

The only surprise I received when I inquired about CPSC data 
for children's accidents is that the government's own figures do 
not support a charge I have heard repeated several times. That 
is, the CPSC data do not show that the younger you are, the more 
likely you will be injured. When you look at the individ»ial age 
groups in the CFSC ATV Task Force Report, risk of injury for 
children vnder 12 is lower than that for older people. This is 
true even when you include those young children under 12 riding 
machines with engine sizes greater than 80cc and does not change 
until you get into these children on ATVs over 200cc. That 
surprised me but, I am informed, this is the same kind of injury 
distribution that you get for almost all product related 
accidents. Persons under 12 and over 25 have less accidents and 
the population from 13 through 24 is the high risk population, 
regardless of the product or activity. 
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The only reason I see for children getting into more 
accidents as they reach 13, 14 or 15 is lack of supervision. If 
they have been trained properly or if they are supervised, they 
operate ATVs as well as or better than laost adults. It is when 
there is no attempt by the parents to train or supervise their 
children that you get risky situations where they attempt to show 
off or succumb to peer pressure. However, this is no different 
than what I see with dirt bikes or skateboards. 

In conclusion, my lengthy exposure to the CPSC hearings and 
this whole process leads me to conclude that the government came 
across a new sport that was not understood in Washington, D.C. 
This is unfortunate because the majority of riders have now been 
tarred with the same brush as drunks and other irresponsible 
individuals. The government overreacted before it understood the 
sport or the riders. Mow the government has made all kinds of 
statements about hov/ bad things are and cannot back them up. In 
my opinion, it is time to stop tinkering with this sport and let 
the information, training and labeling campaigns everyone just 
agreed to go to work. To demand some kind of recall or buy back 
of three and/or four wheeled ATVs just condemns those machines 
unnecessarily and lowers the fair value of the ATVS belonging to 
those of us who have used them responsibly. If someone who has an 
ATV now doesn't want it, there is a thriving used ATV market. Now 
that you have driven three-wheelers off the market, used three- 
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wheelers are the only way you can get one. Let the market place 
take care of any economic worries. 

If that does not work, then the government should explain to 
the Congress what happened. Everyone at CPSC, the Department of 
Justice and the industry says the safety points have been 
addressed. Why not give us a chance to see what happens before 
you do anything more to us? 
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Ted Jacobs 

House Subcommittee on Commerce,^ ConsL'mer 

and Monetary Affairs 
Post Office Box 377 
Rayburn House Office Building 
Washington, District of Columbia 20515 

Re: Al' Terrain Vehicle Settlement 

Dear Mr. Jacobs: 



Enclosed please find the Statement of Wisconsin Attorney 
General Donald j. Hanaway Before the Subcommittee on Commerce, 
Consumer and Monetary Affairs, House Committee on Government 
Operations, All Terrain Vehicle (aTV) Settlement. 

I understand that this statement will be included in the 
hearing record. 

Please ^^ntact me if you have any questions regarding this 
matter. 

Sincerely yours. 



Barbara W. Tuerkheimer 
Assistant Attorney General 
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Mr. Chairman and members of the subcommittee, I appreciate 
the opportunity to comment on the terms of the U.S. Consumer 
Product Safety Commission's preliminary settlement with the 
all-terrain vehicle (ATV) industry. 

For some time now, j, along with many other Attorneys 
Ger.^ral,^ hcvc been apnoilod rv Lne staggr^r » *ic: nunb<>t 

W]3Cor,s'r, ho=; I'ccj V^l .) ^r.gbf^i '...—J .-t ..r ;itv-3 i- {.ro 
country; it is estimated that there are over 90,000 jr «jse m our 
state today. Not surprisingly, ip the !^3t ''ive "oars we aisc 
had the third highest number of ATV-related fatalities, ::ith 
accidents claiming at least 46 lives. Nationwide there have been 
over 900 * iatrs and 330,000 serious injuries linked to ATVs, 
approximately half of them involving children. 

I was encouraged to learn that the Justice Department filed 
a complaint against the ATV manufacturers alleging that the risk 
of harm presented by these vehicles is both "imminent and 
unreasonable." However, the proposed settlement, while a 
positive first step, falls far short of achieving a level of 
protection that is desirable and was sought by the- .omplaint. 
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While there are several areas in the preliminary decree I 
feel need strengthening*, there are three major deficiencies I 
must address. The decree fails to: 1) effectively protect our 
children from needless death and injury; 2) provide for a 
voluntary repurchase program for all prior atv purchasers;, and 
3) adequately info-m purchasers of ATV risks without jeopardizing 
their rights. 

ATVs AND CHILDREN 

One of my major concerns with the settlement decree is its 
failure to effectively protect our children and adolescents from 
the unnecessary devastation caused by ATVs. This is 
indefensible. 

Nearly half of the ATV-related fatalities are children 
under sixteen; twenty percent are under twelve ye^rs old. More 
than half of the injury victims are children under sixteen years 
old. This means that since 1982, approximately 400 ATV-related 
deaths and over 150,000 hospital emergency-room-treated injuries 
involved children under sJxteen. How many more of our innocent 
children and their unsuspecting families must suffer before 
decisive measures are taken? 

The Justice Department complaint correctly alleges that the 
risk of harm presented by ATVs is substantially magnified when 
they are operated by children under sixteen. ATVs are complex 
and dynamically unstable vehicles, requiring quick percepti.n, 

* See Amici Curiae Brief of the various states submitted ^ith 
this statement for inclusion in the record. 
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decision and reaction times and precise rider manipulation; there 
is virtually no margin for error. The penalty for making the 
smallest miscalculation may be death or catastrophiv, injury. 

Both the American Academy of Pediatrics and the American 
Academy of Orthopaedic Surgeons tell us that no child under the 
age of sixteen should be permitted to operate any ATV. Youthful 
operators l3ck the cognitive abilities, judgment, physical size 
and strength, motor skills, coordination, experience and 
perception that are essential to safely operate an ATV. This, 
combined with a tendency toward high-risk taking, a feeling of 
indestructibility and an exaggerated sense of independence, makes 
an ATV in the hands of this age group an accident waiting to 
happen. Unfortunately, \he grim statistics bear this out. 

So far, the manufacturers of ATVs have been inordinately 
slow in addressing the gravity of these statistics. A 
representative of Honda, at a meeting with Attorneys General in 
Los Angeles last December, rationalized youthful ATV deaths and 
injuries by saying "the teenage years are a risky time of life." 
That attitude is outrageous and completely unacceptable. 

Although the Justice Department complaint acknowledges the 
risks of ATVs to youthful operators, the settlement is woefully 
deficient in addressing this area. The preliminary decree does 
nothing to restrict the use of child-sized ATVs by children under 
twelve. The decree does nothing to prevent further carnage to 
children whose unsuspecting parent? bought into the marketing 
hype and purchased an adult-sized ATV for their chiliren 
believing them to be solid, stable and easy to operate. 
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I believe we have a special responsibility to protect our 
children. I strongly urge, as do many other Attorneys General, 
tliat the Consumer Product Safety Commission use its authority to 
ensure that all child-sized aTVs be banned immediately and sales 
of adult-sized ATVs to or for the use of children under sixteen 
be prohibited. Nothing less is acceptable. 

ATVs are not toys; they are highly dangerous vehicles that 
are killing and maiming our children. Children under the age of 
sixteen are not permitted to operate a car in most states; they 
should not be permitted to operate an ATV. 

VOLUNTARY REPURCHASE PROGRAM 

The decree also further fai^s to protect our children 
because it does not provide for a voluntary repurchase program. 
Although a refund program for all three-wheeled ATVs and all 
adult-Sized four-wheeled ATVs purchased for use by children under 
sixteen was sought in the complaint, t -lere is no consumer refund 
provision in the settlement decree. This is indefensible. 

The offer of a reasonable cash refund would be an incentive 
for people to surrender their ATVs, thereby curtailing the number 
of these hazardous vehicles in use and reducing the number of 
deaths and injuries. At a minimum, refunds for purchasers of 
three-wheeled ATVs which are being taken off the market should be 
required, but refunds should also be available to anyone who 
purchased a four-wheeled ATV. 
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Consumers who purchased AT\ 3 did not have the benefit of 
notice and warnings of the risks and hazards associated with this 
product that the consent decree requires manufacturers to 
henceforth provide to all purchasers. To the contrary, these 
vehicles were misrepresented as safe and reliable — fun the whole 
family could enjoy. 

The industry must be held accountable for engaging m a 
pattern of false and deceptive advertising and provide 
restitution for any consumer ^-'lio is a victim of such practices. 

SAFETY VERIFICATION FORM 

Finally, I would like to address the harmful potential of 
the Safety Verification Form for shielding defendant 
manufacturers from liability from the sale of a dangerous and 
defective product. 

While I support the concept and purpose of providing full 
disclosure of the dangers of ATV use to prospective purchasers, 
the form as is proposed appears to shift complete responsibility 
to ATV purchasers and immunize the manufacturer from faultily 
designing its product. This is not only unconscionable; it is 
unheard of. 

I urge that the final decree and the Safety Verification 
Form include a statement to the effect that the purchaser's 
signature on the form, or proof that the information contained 
therein was explained to him or her,, in no way constitutes a 
waiver or assumption of the risk by the purchaser in tins way 
consumers do not have to sacrifice their rights in order to be 
adequately informed about the product they are purchasing. 
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I applaud the achievements of the preliminary consent 
decree. However, it does not provide to the American public the 
full measure of protection from the imminent and unreasonable 
hazards posec' by ATVs that it is entitled to and that is mandated 
by the Consumer Product Safety Act. The American public, the 
American children, deserve no less. 

I offer the resources and full cooperation of my office m 
achieving our mutual goal of ensuring the safety of our citizens. 
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UNITED STATES DISTRICT COURT 



DISTRICT OP COLUMBIA 



UHITED STATES, 



Plaintiff, 



CIVIL ACTION NO* 
87-3525 (SS) 
(Sporkin, J,) 



V. 



BRIEF OF AHICI CURIAE 
STATES 



AMERICAN HONDA MOTOR CO., 
INC., et al.. 



Defendants • 



I 



ZNTRODUCTION 



Amici curiae, the Statei of Alaska, Arkansas, 



California, Colorado, Connecticut, Delaware, Florida, Hawaii, 
Illinois, Indiana, Iowa, Kentucky, Maine, Maryland, 
Massachusetts, Michigan, Minnesota, Missouri, Nevada, New Jersey, 
Hew York, North Carolina, North Dakota, Oklahoma, Oregon, 
Tennessee, Texas, Vennont, West Virginia, and Wisconsin file this 
brief in iiupport of plaintiff's coo^laint because of the great 
danger all-terrain vehicles (hereinafter CATVs') pose to the 
citizens of their various states. Bach 'such state could bring a 
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separate action against defendants herein based upon violations 



states wish to make their views known through this Amicus Curiae 
Brief so that all issues can be resolved at this time, thus 
sparing the judicial system and defendants duplicative actions, 
which are in no one's economic interest. 



Application for Leave To File Amicus Curiae Brief, the states 
have no desire to jettison the achievements of the Preliminary 
Consent Decree. Rather, Amici hope that in making the order 
final, this Court ensures that such order effectively solves the 
problems raised by plaintiff's Complaint and that protection of 
the public, as mandated by the Consumer Product Safety Act 
(hereinafter 'CPSA'), 15 U.S.C. S 2051, as amended, is achieved. 
Such can be accomplished, Amici believe, with only slight 
modification of the Preliminary Consent Decree (hereinafter 
'Decree*). It is for this reason that Amici sought leave to file 
this Amicus Curiae Brief with the Court rather than seeking to 
become a formal intervenor pursuant to Rule 24 of the Federal 
Rules of Civil Procedure. The states seek nothing more than to 



i* See e.g. , Alaska Stat. 45.50.471-45.50.561; Cal. Bus. & 
Prof. Code SS 17200 et seg. & 17500 et seg.; Conn. Gen. Stat. S 
42-llOei; 111. Rev. Stat., ch. 121 1/2, SS 261, 311; Fla. Stat, 
ch. 501; Ind. Code 24-5-0.5; Me. Rev. Stat. Ann. S 207 (1979); 
Md. Com. Law Art. S13-301; Mass. Gen. Laws Ann., ch. 93A; Mich. 
Comp. Laws S 445-901; Minn. Stat. Ann. SS 325 D .44 & 325 F .69; 
Mo. Rev. Stat. S 407.010; Nev. Rev. Stat. 598.360-598.640; N.J. 
Stat. Ann. 56:8-1 et seq.; M.Y. Gen. Bus. Law S 349; N.C. Gen. 
Stat. 75-1.1; N.D. Century Code, S51-15-01 et «oq.; 15 Okla. 
Stat., Supp. 1987 S 751 et seq.; Ore. Rev. Stat. S 646.608; Tenn. 
Code Ann. S 47-18-101; Tex. Bus. & Com. Code Ann. S 17.41; 9 Vt. 
Stat. Ann. 2451 et seq. and His. Stat. SS 100.18 & 100.20. 



of its own state unfair and deceptive practices law.^ The 



It must be reemphasized that, as stated in our 
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bo certain that this Court has before it the views of various 
Attorneys General on the issues raised in the Consumer Pr^^duct 
Safety Conunission (hereinafter "CPSC") Complaint and makes 
certain that the Final Order solves the problems addressed 
therein rather than creating new ones. 

ij^t-lng to 2ign rh- concert devzor, pr'isc-ntsa, this 
Court, of cojlchqs nust, satibiy itself that, in a case such as 
This where zhe govarr..T.:nc it rar.ing action to prot i?ct tho public, 
the agreement between the parties is consistent with the public 
objectives Congress sought to foster when it adopted the 
legislative scheme under which the action is brought and sought 
to be settled. £ee, United States v. Citv of Miami, Florida (5th 
Cir. 1981) 664 P. 2d 435, 440-441 and Me tropolitan Housing 
Development Corporation v. Villaoe of Arlington Heights (7th Cir. 
1980) 616 F.2d 1006, 1014. As stated in Citizens For A Better 
gnvironment v. Gorsuch (O.C. Cir. 1983) 7l8 r.2d 1117, cert. 
dfinlfii, (1984) 467 O.S. 1219, rehearing denied (1984) 468 U.S. 
12041 

. . the focus of the court's attention in assessing 
the agreement should be the purposes which the statute 
is intended to serve, rather than the interests of each 
party to the settlement. 



. . 'prior to approving a consent decree a court 
must satisfy itself of the settlement's 'overall 
fairness to beneficiaries and consistency with the 
public interest'." At 1125-1126. 

Amici believe that consideration of the points raised 

herein and modification of the Decree along the lines suggested 

will result in a Final Order which effectuates the purpose of the 
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CPSA, is consistent with the public interest and deals 
effectively with the serious problems raised by the CPSC 
complaint • 

To better focus upon the necessity of a comprehensive 
Final Order which provides such pro*-ection to the public, it is 
important to keep in mind the product with which the Court is 
dealing — ATVs — and the allegations plaintiff makes in its 
Complaint • 

As plaintiff states: 

'1. The United States of America, . . brings 
this action ... to protect the public ^rom the 
imminent and unreasonable risk of death and severe 
personal injury presented by motorized vehicles known 
as 'all-terrain vehicles, ' or 'ATVs.' 

'2. Each day millions of individuals, a large 
number of them children under the age of 16/ are 
unwittingly exposed to the risk that, as a result of 
their operation of ATVs, they will be involved in an 
accident in which they will either die or suffer a 
severe personal injury such as guadriplegia , 
paraplegia, a ruptured organ, or a skull or bone 
fracture . 

'3. Far from being safe, easy-to-ride vehicles 
for harmless play, as defendants have falsely and 
deceptively represented them to be, ATVs actually are 
unique and complex vehicles, requiring for their 
successful operation constant and precise rider 
manipulation which is neither instinctive nor easily 
mastered by a person of ordinary skill. Moreover, in 
contrast to the operation of other motor vehicles and 
unbe3cnownst to ATV riders, there is virtually no margin 
for error in the operation of ATVs because of their 
peculiar operating characteristics, and the penalty for 
making the smallest miscalculation may be death or a 
severe injury. 



'5. The United States brings this action to gain 
the immediate relief necessary to protect the public 
from the unreasonable and imminent peril in which the 
defendants have placed, and continue to place, the 
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millions of innocent, inadequately informed individuals 
who presently operate, or will in the future operate, 
ATVs.' (Complaint, 1-3, 5.) 

Faced with a problem of such gravity, Amici are 

interested in seeing that the citizens of their states receive 

under the terras of the Final Order entered by this Court, the 

ful? protection which Congress intended them to have with the 

passage of the CPSA. That this Court has jurisdiction to enter 

such a comprehensive order is without doubt. The CPSA gives this 

Court jurisdiction to issue a mandatory order requiring the 

notification of the risk posed by an imminently hazardous 

consumer product, i.e., a consumer product which presents 

imminent and unreasonable risk of death or severe personal 

Injury, to purchasers of the product known to the defendant (or 

defendants); public notice of the risk; and the recall, repair or 

replacement of, or refund for, the product. (15 U.S.C. S 

2061(b)(1).) 

Under our federal system of government, the CPSC has 
primary responsibility to protect the citizens of all states from 
dangerous and hazardous products. Amici believe that the CPSC 
has failed to meet its obligation in the case of ATVs. Khile the 
CPSC Complaint against the industry acknowledges that ATVs are 
imminently and unreasonably hazardous, the Preliminary Consent 
Decree of December 30, 1987, has several deficiencies which, if 
left uncorrected, will result in death and injury which can be 
prevented . 

Amici have been unable to discover any other hazardous 
consumer product sold which has been responsible for more deaths 
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and injuries in as short a period of time. In the past five 
years alone, over 900 people have dicU, and 330,000 people have 
been injured in ATV related accidents. Nc^arly half of those 
killed and injured have- been clixlUrei*. Stronger action than is 
proposed the \^^s b^..; t^Un '.y the feu.ral governmont 

AttoriiG^i G'C^nax^:! ha;^ ^^spj.iSiblliL;^ ic;i ^rirorc ijig suave 
con3.r.C'.- protejtion ia.-c, Aluio^gli th^ c*^SC has .ue primary duty 
zor insuring the saiiety of cons^.c-r produv^ts, Attorneys General 
roust also act when their citisens are victimized. 

Aaici have studied the ATV issue in depth. We have met 
with one of the defendants herein (Honda), we have consulted 
experts and we have studied and reviewed the CPSC report on ATVs. 

recalls for repair or refund of consumer products 
nave been instituted on the basis of far fewer than the 900 

related to ATVs. Examples are noted 
i^i3^?/^?Qo?°?2'^ ^ committee on Government pperationi? 

if '.^^^^ (House Report Ko. 99-678) on ATVi*, 1^1978, the 
Ford Pinto was recalled after 61 deaths, following a 
determination by the National Highway Traffic Safety 
Administration that the vehicle was unsafe because the fuel tank 

S:5'2e:^i.1ke?^? '^"^ ^ "'^^^ «^"^- ^'-^^ 

appsrel an^^^^^^^^ 

tire-retardant, had been linked as, though not conclusively 
proven to be, a carcinogenic and wutagenic to humans. 

<4.- o^i 1980, Proctor & Gamble Company voluntarily withdrew 

t^^iX tampons. The Centers for Disease Contrbl had 

S^r^ 5^*^* '^"^^y 2^ 50 women showed an association between 
usage of the tampon and toxic shock syndrome (•TSS*), a life- 

^?J^?^»?i2^.^^i2e"' ^«ty-five deaths since 1975 had been 
attributed to TSS. 
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The recommendations made below present our views on how to make 
the Decree more effective. Our chief concerns center on the 
importance of getting currently manufactured three wheel ATVs out 
of circulation and permanently banning child-sized ATVs, 
prohibiting the use of ATVs by children under 16 years of age, 
requiring the adoption of a meaningful performance standard, 
instituting a consumer refund program for all ATV purchasers, 
insuring that future ATV advertising is nondeceptive, and making 
certain that the *ATV Safety Verification Form' does not take 
away consumers' rights. Specifically, Amici feel that the 
Preliminary Consent Decree should be modified so that iti 

1. Bans all child-size vehicles, i.e., those 
designed for use by minors under the are of 16, and 
prohibits sales of ATVs to or for use by minors under 
the age of 16; 

2. Provides for the adoption of a meaningful ATV 
performance standard within one year from the adoption 
of the Pinal Order; 

3. Provides for refunds for all prior ATV 
purchasers since they were misled into buying ATVs by 
the defendants' deceptive marketing and advertising 
practices * 

4 . Adequately insures the truthfulness of future 
ATV advertising and makes certain that the Public 
Awareness Advertising Campaign and point-of-sale 
notices and warnings adequately disclose the dangers 
associated with riding an ATVj and' 
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5. Provides that the "ATV Safety Alert" and the 
•ATV Safety Verification Form* will adequately inform 
prospective purchasers of aTVs of the dangers inherent 
in the use of ATVs and that a purchaser's signature 
upon the 'verification' form cannot b-? later used by 
defendants as a defensive ploy in future actions 
brought by an injured ATV rider or such rider's 
survivors. 

Amici will now turn to a discussion of these points as 
they relate to the Preliininary Consent Decree, 

21 

ALL CHILD-SIZED ATVs SHOULD BE BAHNED 
AHD HO ATV SHOULD BE SOLD FOR USE BY 
A CHILD URDER 16. 

It is the position of the states that children are not 
able to adequately handle ATVs. Therefore, adult-sized three or 
four wheel ATVs should not be sold for use by children under 16 
and the manufacture and distribution of child-sized ATVs should 
be banned entirely. 

A* The CPSC Complaint. 

The complaint alleges that each day millions of 
individuals, a large number of them children under the age of 16, 
are unwittingly exposed to the risk that, as a result of their 
operation of ATVs, they will be involved in an accident in which 
they will either die or suffer a severe personal injury such as 
quadriplegia, paraplegia, a ruptured organ, or a «)cull or bone 
fracture. The Complaint further alleges that the risk of harm 
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presented by ATVs is substantially magnified when they are 
operated by children under 16. Anici agree. 

The Complaint correctly recognizes that ATVs are 
unique, complex, and dynamically unstable vehicles, requiring 
quick perception, decision and reaction times, and precise rider 
manipulation which is neither instinctive nor easily mastered by 
a person of ordinary skill. There is virtually no margin for 
error in the operation of ATVs because of their peculiar 
operating characteristics. The penalty for making the smallest 
miscalculation xaay be death or catastrophic injury. 
B. Greater Risk To Children. 

The problems caused to children by ATVs must be dealt 
with now because children under 16 who operate ATVs are at an 
even greater risk of injury and death than adults. They do not 
have the judgment, constant attentiveness , and high degree of 
skill to integrate the ATV with varying environments. They also 
lack the counter-intuitive skills necessary to make split-second 
decisions that could mean the difference between life and death. . 
Typically, children under the age of 16 lack the cognitive 
abilities, physical size and strength, motor skills, experience 
and perception to operate an ATV safely. All of this, combined 
with a tendency toward higher risk-taking attitudes than most 
adults find an assumption of a posture of exaggerated 
independence, inhibits children under 16 from recognizing the 
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dangers inherent in ATV riding and the importance of operating 
ATVs within their skill levels. 

3/ 

Nearly half of the ATV-related fatalities are children 
under 16 years old. Twenty percent are under 12 years old. More 
than half of the injury victims are children under 16 years old. 
Since 1982, approximately 400 ATV-related deaths and over 150,000 
hospital emergency-room-treated injuries involved children under 
16.1/ 

Children under 16 cannot operate cars in most states; 

there is no reason they should be operating ATVs. ATVs are not 

toys. They are vehicles that in the hands of experienced drivers 

can pr' iuce death and catastrophic injury. They are even 

more dangerous in the hands of inexperienced and immature 

children. The Final Decree must protect our children. 

C. Inadequacy of the Prelljainary 
Consent Decree. 

Although the Complaint clearly recognizes the dangers 
^*TVs pose to youthful operators, the Decree fails to deal with 
this issue. The provisions in the Decree that require the 
defendants to represent that ATVs with engine sizes of 70 cubic 
centimeter displacement ('ccd') up to 90 ccd should not be used 

3. See for instance the "Report of the CPSC All-Terrain 
Vehicle (ATV) Task Force: Regulatory Options for All-Terrain 
Vehicles' cleared for release September 30, 1986 (hereinafter 
referred to as 'CPSC Task Force Report*), pages 10-11, 76, 80-86, 
and 110 . 

4. £je|. Exhibit 1, attached hereto, which is a memorandum 
from Leonard Schachter, bPHA, staff member of the Consumer 
Product Safety Commission to the Commission and others, under 
date of November 10, 1987; the attachments are not included 
because of length, but are available if the Court desires. 
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by children under 12 and ATVs with engine sizes of greater than 
90 ccd should not be usei by children under 16 do not adequately 
address the problem. Under the Decree, very young children -- 
those under 12 — are still permitted to ride an ATV. Although 
paragraph P of the Decree reserves the CPSC's right to proceed 
separately under the Federal Hazardous Substances Act against 
ATVs which are marketed for children under the age of 12, Amici 
believe that this Decree should deal directly with and should 
resolve the problem acknowledged in the Complaint. Thus, all 
child-sized ATVs should be banned immediately and sales to or for 
the use of children under the age of 16 should be halted. 
D. Amid '8 SuggestionB. 

Amici believe that both reason and injury and death 
data lead to the conclusion that all child-size ATVs — ATVs 
which can be operated by children under 16 years of age — and 
all i-hree wheel ATVs should be banned permanently and 
immediately. Amici agree with the CPSC, and on their own have 
also concluded that current three wheel ATVs have design defects 
which render them imminently and unreasonably hazardous consumer 
products. Accordingly, Amici believe the Decree should require 
an immediate ban on the sale of all such ATVs. Such a ban would 
insure that dealers will sell back to defendant manufacturers 
three wheel ATVs currently in the.^.r stocks, thus making 
paragraph F2 of the Decree effective. 

Amici are cognizant of ttie CPSC plan to develop 
performance standards for future ATVs — both three and four 
wheel ATVs — and applaud this effort. ' See , however, section VI, 
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infra. While uncertain that such standards can be developed 
which will render a three wheel aTV safe, Amici are willing to 
•wait and see- if the Final Order sets a time limit for the 
adoption of a perfcrmance standard. But even if such standards 
are developed, they should not be applied to child-sized ATVs. 
Child-sized ATVs should be permanently banned — period. 

Even exf rienoed riders can lose control of ATVs in 
turns or uphill climbs, or when encountering changes in terrain. 
Although no amount of training and experience can protect the 
rider from the inherent dangers involved in operating a current 
ATV, ATV control problems are most acute for untrained and 
inexperienced riders — children under 16 being the most 
untrained and inexperienced. Amici do not believe that any 
changes will render ATVs safe for children because of the basic 
characteristics of atVs and children. 

The safety problems are compounded by the fact that 
ATVs have been promoted as solid, stable and easy-to-operate 
vehicles ... that "ATVing" is something the whole family can do 
together. The ATV's configuration and the large tires create the 
illusion of stability, and provide no hint of the difficult and 
complex reactions required to control the ATV. Because of all 
these problems with ATVs, Amici would urge that the CPSC and this 
Court use their authority to ensure that ATV sales to children 
under the age of 16 be banned outright, now and forever. To 
insure that such a ban is effective, the Final Order should not 
only require defendant manufacturers to repurchase all new and 
used child-size ATVs currently in the retail distrioution chain, 
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but also require them to offer to repurchase such child-sized 
ATVs from previous retail purchasers of them. (See, infra , § 
V.B/ for a discussion of purchasers' rights to refunds.) 



children, Amici believe that any Final Decree should set forth 
the following: 

1. A ban on the sale of all child-size ATVs; 

2. Defendants agree to no longer manufacture ATVs 
which have engine sizes of less than 90 cubic centimetc. 
displacement ( '^ccd" ) ; 

?• Defendants agree not to ship to any dealer or 
distributor any ATVs currently in their warehouse stock 
vhich have engine sizes of less than 90 ccd; 

4. Defendants agree and undertake: (a) to send 
to each retail dealer, agent or representative of 
defendants who sells ATVs a notification: (1) 
informing them to immediately halt all marketing and 
sales of all ATVs which have an engine size of 90 ccd 
or less, and (2) offering to repurchase for a 
commercially reasonable cash amount, but in no case 
less than the dealer, agent or representative paid the 
defendant for said ATV, or to provide credit or other 
commercially reasonable adjustment for, all such ATVs 
in the possession or control of such retail dealer, 
agent or representatives which are returned to the 
manufacturer? and (b) to use such other best efforts as 
are necessary to ensure that their /rei:ail dealers. 



In order to effectuate the proper protection of our 
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agents or representatives will -lot sell ATVs which have 
an engine size of 90 ccd or less; ana 

5. Defendants agree to use their best efforts to 
ensure that thei- retail dealers, agents or 

rc-piojentativc-s v^ill r.ot kno;;I:igly ooll an 7.T7 v/hich 

minor uriCior the ^go of 15. 

audit::,:, ...J. I...^..;;, u.^y T...:.! -.J., -i:: 
s.:..-^ thw iiven a;:d liir.by cf j.;tv>}d nu.T.bor cC ^hiio'ren, op.-.,c 
theii families fro.Ti the jng-.xiih sasda.ed with sucn death and 
injury, and effectuate the i^olicy Congross intended v.-hen it 
adopted the Consumer Product Safety Act. 

Ill 

ADVERTISING AND POINT-OF-SALE PROHIBITIONS AND 
REQUIREMENTS. 

A. Kedla Advertising. 

The market for ATVs is created through the 
advertisements defendants use. These advertisements show the fun 
and exhilaration of riding "free* over all types of terrain and 
environs exploring deserts, sand dunes and mountainous back 
country, fording streams and finding otherwise inaccessible 
fishing holes in the woods. 

From the outset/ the industry has advertised and 
Marketed ATVs as aU terrain vehicles, showing riders of all ages 
performing daring feats in apparent perfect safety. The states 
believe that the advertising campaigns of the various 
nanufacturers have falsely represented the characteristics of 
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ATVs, with the direct result that misinformed consumers have 
bought ATVs by the hundreds of thousands, believing them to be a 
safe, reliable, and fun method of transportation.- ^ 



5. It is interesting to note that a number of states have 
statutes which serially set out "unfair or deceptive acts or 
practices' which when undertaken in a transaction intended to 
result or which results In the sale or lease of goods or services 
are declared to be ''unlawful.* ( See , e.q» , statutes cited in fn. 
1 for Connecticut, Illinois, Michigan, Minnesota, Tennessee, 
Texas and Wisconsin . ) 

California's statute, contained in its Consumer Legal 
Remedies Act (Cal. Civ. Code, S 1750 et seq. ) sets forth some of 
these unfair or deceptive practices* as: 

•1770. 

*(e) Representing that goods or services have 
. . . characteristics, . . . uses, [or] benefits, . . . 
which they do not have .... 

*(g) Representing that goods or services are of a 
particular standard, quality, or grade, ... if they 
are of another. 



*(i) Advertising goods or services with intent 
not to sell them as advertised. 



*(n) Representing that the subject of a 
transaction has been supplied in accordance with a 
previous representation when it has not." 

In the case of Outboard Marine Corp. v. Superior Court (Howarth, 
real party in interest s (1975) 52 Cal.App.3d 30, 124 Cal.Rptr. 
673, the plaintiff sued Outboard Marine, the then manufacturer of 
an off -road vehicle known as the 'Cushman Trackster,' alleging 
that he and others had been deceived by false representations 
into buying the vehicle through representations and 
advertisements which included the following claims i 



'(3) Literally ma)ces the impassable possible; 
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ATVs are not safe. They are not reliable. They ere 
not "fun* toys. They are in fact inherently dangerous vehicles 
which take a great deal of skill and knowledge to ride, and which 
can kill and maim even the most experienced rider. 

Accordingly, Amici believe that the advertising of 
these machines must be substantially changed to insure that no 
one who buys or rides an ATV is deceived into believing that ATVs 
are anything other than dangerous machines, the riding of which 
carries with it the r.isk of serious injury or death. Axnici 
support the Decree's provisions that the industry develop ATV 
advertising guidelines and engage in a corrective advertising 
campaign to alert consumers to the skills needed for, and the 

(Fn. 5 cont.) 

'(5) The vehicle runs smoothly over rocks, stones 
and rough places; 

'(6) 'The nature of an all-terrain vehicle is 
such that it is often driven Into wild, hitherto 
inaccessible country .... Hare it is at last—the most 
reliable all-terrain vehicle ever produced— the one that 
takes you in and brings you backl'* 

h«H 4-1, held that plaintiff's claims that defendants 

had by their representations and advertisements failed to 
-ZS'^Hor had suppressed • ... the fact th^t the trackster 
was defectively designed; that petitioners knew the vehicle was 
unstable and would roll over forward on a downgrade and that its 
braking system was totally defective; . . .; and fi-^llvr 

trackster would not c^perate within 
'its design criteria,' knew Howarth, as a purchaserrwould 
attempt to operate the machine within its purported design 
n^S^^^i^^i^*"' Kfi?*f^y ^'^^^ 'unfaiiand deceptive 

36, l^ltdt^ ^^'^^ ^" ^'^^^^ «t page 

"It is fundamental that every affirmative 
misrepresentation of fact works a concealment of the 
true fact.* 
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potential hazards and risks associated with, ATV riding. To 
accomplish this, we recommend the following: 



!• Amlcl's Suggestions for ATV Advertising 
Guidelines. 

The guidelines contemplated by the Decree in paragraph 



J. 2 .a., are intended for future ATV image advertising. Image 
advertising includes the types of terrain on which ATVs are 
ridden, speeds at which they should be driven, ATV stability, the 
need for training, and appropriate ages of riders. The Decree 
calls for agreement of the plaintiff and defendants as to the 
'manner' of such advertisements. This Court must insure that any 
'agreement' reached between the plaintiff and defendants is in 
the public interest and spirit of the Final Order. 



Amici suggest that the following basic precepts must be 



adopted for all ATV advertising — all advertisements must only 
show an ATV's use in the most cautious circumstances. Further, 
advertisements should contain t 



NO pictures or description of riding which requires 
expert skills. 

NO pictures or descriptions of persons who are or 
appear to be under 16 years of age riding an ATV. 

NO representation that an ATV is easy to operate. 

NO pictures or descriptions of aggressive recreational 
behavior . 

NO pictures or descriptions of risk-related 
performance, such as driving in or through water, 
wheels leaving the ground, or any other stunt. 

NO representation or claim that an ATV is usable on all 
terrains. 

Pictures or descriptions showing riders wearing 
protective equipmen required 'by law or recosananded by 
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the industry, including but not limited to, helmets 
eye protection, gloves, boots, and heavj clothing. 

Beginning immediately, a warning of the risks of atv 
use should be required to be incl-ded in aii advertisements. The 
warning must be meaningful, substantial, clear and conspicuous. 
This will vary by advertising medium. At a minimum, all print 
and broadcast commercials should contain a warning such as that 
used in the «ATV Safety Alert' (attached to Decree, as Appendix 
A) J 

•AN ATV IS NOT A TOY AND MAY BE DANGEROUS TO OPERATE.* 

This statement, or a similar one, should be used in 
every commercial. In a television advertisement, the statement 
should be made both verbally and pictorially; the phrase should 
appear in a contrasting color to the rest of the advertisement, 
be of legible size and be on the screen for at least ten (10) 
seconds. It should not be contained only as a superimposed 
phrase which is visible for just a few seconds. In a 
nonpictorially represented broadcast advertisement, the statement 
should be made verbally at a speed which is understandable to the 
listener. 

Print advertisements should also contain the above 
warning language as well as more detailed warnings. Print lends 
itself to more detailed information about the risks of ATVs, and 
that opportunity must be taken. 

2. Amici's Suggestions for the Public Axrareness 
Advertising Cai^>aign, 

Paragraph J,2.b. of the Decree provides that defendants 
are to develop: 
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"... a Substantial public awareness campaign which 
shall consist of print advertisements and commercials 
(radio and television) dealing with the potential 
hazards and risks associated with ATVs . " 

Unlike the future advertising guideline provision of 

paragraph J. 2. a., it does not even appear that under paragraph 

J.2.b. defendants need reach agreement with plaintiff as to the 

manner such corrective advertising is to take. Thus, it is of 

utmost importance that the Final Order and th'.s Court deal with 

the content, effectiveness, and manner of th ; advertisements and 

commercials to be used by defendants in their 'public awareness 

campaign. ' 

This campaign is required to address 'the potential 
hazards and risks associated with ATVs.' Presumably, this is in 
recognition of the fact that past advertising has deceptively 
promoted ATVs as safe. The public awareness campaign must 
unqualifiedly tell consumers that an ATV is a dangerous machine. 
The warnings contained in the ATV Safety Alert (Decree, Appendix 
A) are a good starting point, but as indicated. Infra , section 
rv, stronger statements must be emphasized in this campaign. 

Care must be taken to insure that this campaign does 
not become an advertising 'puff* piece for the industry or for 
ATVs. The sole message should be the potential risks and hazards 
of ATVs. The best way to see that this happens is to require a 
firm set of guidelines defendants must meet befc ^ defendants 
make such advertisements and air them to the public. 



19 




332 



B. Point-of-Sale Ilotices and Warning Labels. 

In the opinion of Amici, all potential purchasers must 
be adequately warned of the serious risk of death and injury 
associated with ATV use prior to any purchase of an ATV. At a 
minimum, these warnings and notices should be made through the 
use of labels, hang tags and Owner's Manuals. Further, the 
language used in these warnings must be much stronger than that 
employed in the past by the defendants. 

1. Amici's suggestions for Warning Labels. 
The requirement that all ATVs have affixed to them a 
permanent warning label which will constantly remind the driver 
of an ATV of the dangerous nature of the vehicle he or she is 
using and the care which must be exercised in driving such a 
vehicle is of utmost importance. For this reason, the states 
endorse the language of the Decree (f H) requiring the industry 
to develop safety warning labels. Additionally, Amici believe 
the language in the Decree regarding format, location, 
durability, and readability of the labels (m H.3.a-d.) is 
acceptable. 

Amici, however, are extremely ccncemed over the exact 
language to be used in the labels. (Decree, I H.3.e. "content.') 
For example, we believe all labels should be captioned with an 
insignia such as the skull and crossbones or a large print phrase 
•DANGEROUS PRODUCT' or similar insignia or phrase which at a 
glance conveys the message that the ATV is a dangerous product 
and the driver thereof faces danger of injury and/or death when 
driving it. The skull and crossbones is such a universal symbol 
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it is easily understood to convey this message. In addition, 
that insignia has been previously used on ATVs by at least one 
company that had been in the business of leasing ATVs to the 
general public. 

The labels must at a minimum also contain in detail the 
warnings set forth in the Decree (at S H.3.e.)« It must be 
stressed, however, that in order for these warning labels to be 
effective, they must, in no uncertain terms, inform potential 
purchasers that ATVs are an extremely dangerous vehicle requiring 
special riding skills, and precautions which, if i.ot followed, 
could likely lead to severe injury or death; ar.d even if followed 
Btill present great danger to the driver. 

2* Amici Suggestions for Eang Tags. 

Amici believe that the language in the Decree requiring 
the industry to distribute vehicle hang tags for all ATVs is 
another adequate method, when combined with other methods, of 
warning consumers of the hazards associated with ATV use. The 
hang tags used by the industry in the past, however, have been 
wholly inadequate because they failed to adequately warn 
consumers of the risks associated with ATV use. 

To be effective, the hang tags must contain all the 
warnings set forth on the vehicle warning labels (Decree, f H.3) 
£nd the ATV Safety Verification Form. (Decree, f I.2.b.(3) as 
modified per section IV, B, infra . ) Amici suggest that a skull 
and crossbones insignia (or some other short but meaningful 
phrase or insignia) be used on all hang tags. Furthermore, the 
hang tag should be attached in some semi -permanent manner so that 
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it can only be purposefully removed, as opposed to the strings 
which have benn used in the past by the industry and can be 
easily removed before purchase. The hang tags must remain on all 
ATVs until removed by the purchaser. 

3. Amici's Suggestions for the Owner's Manual. 

In concept, Amici endorse the Decree's requirements for 
the Owner's Manual, paragraph I.2.a(l)-(3). As in the case with 
the hang tags used in the past, notices and warnings contained in 
current Owner's Manuals for ATVs have failed to warn consumers 
adequately of the risks ftnd dangers associated with atv use. The 
warnings set forth in the Decree, paragraph I.2.a(l), are a step 
in the right direction. The key to any warning, however, is the 
use of appropriate language. The language used in Owner's 
Manuals In the future cannot be nearly as soft as defendants have 
used in the past, but should effectively alert and caution 
consumers as to the dangers and hazards associated with ATV use. 

In addition to the warnings already required by 
paragraph i.2.a.(l) of the Preliminary Consent Decree, the 
Owner's Manual must also include strict warnings prohibiting! 

* Driving an ATV by anyone under the age of 16 

* Aggressive recreational use including doing any 
wheelies, jumps or other stunts 

* Operation of an ATV without first taking an approved 
safety course 

* Using the ATV without use of adequate safety equipment 
The Owner's Manuals must also affirmatively disclose that failure 
to follow all warnings and notices contained in the Owner's 
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Manual can cause the ATV to roll over, tip backwards, and/or lead 
to death or serious bodily injury. 

Amici recognize that there is a limit to the number of 
warnings that may be included on labels and hang tags. This does 
not apply # however, to Owner's Manuals because they allow for 
detailed descriptions and explanations. Therefore, not only 
should the Owner's Manuals list the various warnings and notices, 
they should discuss in complete detail both why the warnings 
exist and what the consequences are for failing to follow the 
particular warnings or notices. One should not be able to 
purchase an ATV without first being aware of the warnings and 
notices in the Owner's Manual. Potential buyers should be* 
encouraged to read the warnings and notices in the Owner's Kanual 
before inaking the purchase of an ATV. Defendants should be 
required to devise a system for delivering this information from 
the Owner's Manual to the prospective purchaser prior to 
consummation of the ATV sale by defendants' retail dealers, 
agents or representatives. 

As with our concerns over the development of the future 
advertising guidelines and the public awareness advertising 
ceunpaign, Amic.^ would request that the Final Order provide for 
specific guidelines and rec[uirements to be met in the Owner's 
Manuals and a Court review of this agreed upon final form by 
plaintiff and defendants to insure compliance with the Final 
Order. Such a requirement in the Final Order can only increase 
the chances that the disclosuxes to be made will be accurate, 
meaningful, conspicuous and understandable. The need to 
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disseminate the message of ATV danger and the need for care in 
the use of ATVs demands no less. 

IV 

THE 'ATV SAFETY VERIFICATION FORM' MUST ADD TO 
CONSUMERS RIGHTS AND NOT DETRACT THEREFROM; THE 
•ATV SAFETY ALERT* LETTER SHOULD BE MODIFIED. 

Amici applaud the sentiments behind the "ATV Safety 
Alert* program spelled out in paragraphs E.l.a., E.l.b, and 
Appendix A of the Decree, as well as tliose behind the requirement 
of an 'ATV Safety Verification form* as set out in paragraph 
I.2.b.(3) of the Decree. While the goals behind both of these 
•notice* programs are laudable, we believe they are flawed in 
several respects. 

A, The *ATV Safety Alert, ' 

1. The Prelimixiary Consent Decree. 

As set forth in paragraph E.l.a. of the Decree, 
defendants are to give xnailed notice to all known prior 
purchasers of ATVs. This has already been done with the notice 
set forth in Appendix This notice i«« intended to provide 

vital information to past purchasers of ATVs. The information 
provided sets forth facts relating to past death and injury 
statistics as well as information about how to use one's ATV in 
the future. The Decree, paragraph E.l.b. requires the same 
information to be contained in a four feet by four feet sign that 
defendants provide to their retail .dealers, agents and 



6. Paragraph E.l.a. of the Decree requires defendants to 
have accomplished this task within 2o days of this Court having 
signed the Preliminary Consent Decree, i.e., January 19, 1988. 
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representatives for posting in prominent places where ATVs are 
displayed, sold or offered for sale. The point-of-sale 
information provided prospective purchasers must be as effective 
as possible. 

2. Amici's Suggestions for the 'ATV Safety Alert, • 
In order that the in store sign truly has the desired 
impact of lowering the staggering number of deaths and injuries 
which have occurred to ATV riders, the states urge the 
modification of the 'ATV Safety Alert' sign, Appendix A of the 
Decree, along the following lines: 

(1) Including following the third 'bullet' of the first 
paragraph, a fourth bullet which reads as follows: 

• * * * According to the Consumer Product Safety Commisjion 
over 330,000 ATV riders were injured between 1983 and 1987, 

(2) Modification of the third and fourth bullets following 
•To Avoid Death or Severe Personal Injury,' by deleting 
them and inserting in their place the following 
sentence: 'KEVER ALLOW a child under 16 years old to 
drive or ride on an ATV.' 

(3) Modification of the sixth bullet following 'To Avoid 
Death or Severe Personal Injury,' to add at the end 
thereof the following sentence: 'ATVs are not desigiied 
for two riders.' 

i4). Modification of the eighth bullet following 'To Avoid 
Death or Severe Personal Injury,' by deleting the word 
'public from the first line thereof and adding after 
the word 'vehicles' at the end of the first sentence 
the phrase: 'or objects, due to the lack of 
maneuverability and tire traction on these surfaces,' 

(5) Modification of the tenth bullet following 'To Avoid 
Death or Severe Personal Injury,' by underlining the 
%rord 'good' and deleting the 'period' after the word 
'goggles' and the words 'you should also wear,' so that 
the sentence reads as follows: ' Never drive an ATV 
without a Qcod helmet and goggles, boots, gloves, heavy 
trousers, ana a long-sleeve shirt,' 

(6) Modification of the eleventh bullet following 'To Avoid 
Death or Severe Personal Injury,' by adding a second 
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sentence thereto which reads as follows: "ATVs are 
dangerous at any speed and the danger increases with 
increased speed.* 

(7) Modification of the thirteenth bullet following "To 
Avoid Death or Severe Personal Injury," by adding a 
second sentence thereto which reads as follows i 
"Failure to follow procedures described in Owner's 
Manual may cause the ATV to roll over on the driver." 

(8) Including a last bullet following "To Avoid Death or Severe 
Personal Injury," which reads as follows: "Following these 
warnings may decrease your chances of death or severe bodily 
injury, but do not guarantee that you can ride an ATV in 
safety. " 



plug gaps in the "ATV Safety Alert" sign contemplated by the 



required by the Decree does not give sufficient use information 
to prospective consumers. For example, it instructs the 
purchaser not to drive an ATV at "excessive speeds," but that 
term is not defined. In fact, most ATVs do not even have 
speedometers. Further, consumers are not likely to be influenced 
by this statement since no product should be driven at excessive 
speeds. Thus, Amici suggest in (6) above that the purchaser 
should be informed that ATVs are dangerous at any speed and that 
the danger increases with increased speed. Likewise, Amici 
believe the other suggested modifications make each warning more 
meaningful and, therefore, more likely to be heeded. 



7. yhile Amici would like to see a modified "Safety Alert" 
form, as required by paragraph E.l.a., sent again to each 
previous purchaser of an ATV, this may not be practical. 
Changing the "Safety Alert" signs which are to be posted at sales 
locations, however, should present no great problems. 



These modifications are suggested by Amici in order to 



Decree.^' Amici believe the form of the Alert 



as currently 
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The states believe one more modification should be made 
in the Safety Alert form. Amicl see as one of the most glaring 
deficiencies of the current Alert its failure to adequately 
advise consumers that ^ciherGnro to all of the warnings still will 
net e^irainato tbo rinV of death and sGrioii<5 injury fisso«^5 ^tci 
vitb ATV 'ISP. Ur> th'^'-, <:v';;gprt I'he* f nc^ --.^ ^" '^'^ of .^n ^H'^i^"'>n?l 
Sv>nT,encc to bo a'^cJoi in'^rdiatcly pvci^od' r.;; tj.n, "p.^v "-.-ii--^ 
i r» forma tt'^'^ ?bcut TT'/ sa^-^t-y ?«"^t'^r.c<^ if" *^^r. "^I'^i't. '^hT' 

added warning von Id re^^d follows: "^c^l^ rM thp 
instructions and warning? on this ATV Safety Alor* . ir. *:h^ 
Owner's Manual and on the warning label afcixed tc the ATV 
itself, will not eliminate the risk of death or serioue injury 
associated with ATV use." 

Amici have attached hereto as Exhibit 2, a copy of the 
"ATV Safety Alert' fom modified as per our suggestions. We urge 
plaintiff r defendants and this Court to adopt this exhibit as a 
replacenen'c Appendix to the Final Order. Adoption of the above 
suggested modifications will truly make the "ATV Safety Alert" 
what it purports to be. 

B. The Safety Verification Form. 

1. The Preliminary Consent Decree. 

Paragraph 1.2. b« (3) of the Decree requires defendants 
to distribute Safety Verxfication Forms to their retail dealers, 
agents and representatives. These forms / which are to be given to 
prospective ATV purchasers, are to contain "appropriate warnings 
regarding the operation of ATVs." As part of the Decree, 
defendants are "to use their best efforts" to see that their 
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dealers, agents and representatives obtain signatures of the 
prospective ATV purchaser upon these Safety Verification Forms. 
Amici are very concerned both about the lack of specificity in 
the Decree regarding what is to be disclosed in the Safety 
Verification Form, and about an unintended mischief these forms 
could cause. 

2. Amici 's General Suggestions for the 'Safety 
Verification Form.* 

A major defect of the portion of the Decree relating to 

the Safety Verification Form is that it may have the effect of 

allowing defendant manufacturers to avoid liability for sale of a 

defective p-oduct. The Decree and the Form itself should include 

a Btatemont that the customer's signature on the Safety 

Verification Form or proof that the salesperson explained the 

information on the Safety Form does not constitute a waiver of 

liability or assumption of the risk of death or injury by an ATV 

purchaser who signs the Form. If it were to be otherwise, this 

Court and the plaintiff and defendants herein would in effect be 

telling prospective purchasers that in order to have truthful 

information about the product they are buying, they must waive 

common law and statutory rights given to purchasers of all other 

products . 

Another defect in this portion of the Decree is that it 
does not set forth a requirement as to when the Safety 
Verification Form is to be read to and discussed with the 
purchaser, it would not appear to be a violation of the Decree 
if the defendant manufacturers ask their dealers to supply this 

28 




341 



information after the purchase has been completed. To be of any 

value, Amici believe the information must be read to prospective 

purchasers prior to any commitment to purchase by the consumer. 

The warnings should be given before the commitment and the 

consumer should be advised to read and think about the warnings 

and the dangers of ATV use before deciding whether or not to 

purchase the ATV. Since the Decree indicates the purchaser is to 

be provided a copy of the Safety Verification Form, Amici feel 

that to be truly meaningful, the form must be provided to the 

consumer at the time the consumer first expresses an interest in 

purchasing an ATV. 

3. Amici'8 Specific Suggestions for the 'Safety 
Verification Foza.' 

• An additional problem Amici have with this portion of 

the Decree is that it does not spell out what is to be included 

in the Safety Verification Form. If such a Form is to be used, 

the information given should be o significance. Amici would 

agree that the significant information and warnings the Decree 

requires defendants to give pursuant to the 'ATV Safety Alert* 

(as modified per Amici 's suggestions, suPra ) should be the basis 

of the Safety Verification Form. 

The warnings which the Decree required the defendant 

manufacturers to supply to previous purchasers, are no less 

important, and arguably are more important, to prospective 

purchasers. The warnings to previous purchasers (contained in 

both the Decree's and Amici 's modified ATV Safety Alert) include 

valuable numerical death and disability information and warnings 



ERLC 



34G 



342 



about potential paralysis. Among other things, defendant 
manufacturers were required to disclose that: 

* Over 900 people, including many children, have died in 
accidents associated with ATVs since 1982. 

* Many people have become severely paralyzed or suffered 
internal injuries as a result of accidents associated 
with ATVs. 

* Thousands of people have been treated in hospital 
emergency rooms every month for injuries received while 
riding an ATV. 

Warnings to prospective purchasers should contain no 
less and the Final Order should spell this out in detail. Amici 
have attached hereto as Exhibit 3 a copy of the Safety 
Verification Form they suggest plaintiff and defendants and this 
Court adopt and attach to the Final Order as Appendix C. The 
"ATV Safety Alert" and the "Safety Verification Form* serve 
sixailar purposes and the Final Order should recognize this and 
require the use of similar disclosures in each. 

V 

DEFENDANTS SHOULD OFFER REFUNDS TO 
PRIOR ATV PURCHASERS. 

As the Complaint a*id Decree herein make clear there is 

a need for the CPSC to correct a problem a problem caused by 

the defendants' prior advertising methods and defendants' prior 

failure to adequately disclose product characteristics and 

defects in ATVs to prospective purchasers. 

A* The Pre HaiTinr y Consent Decree Falls Short in its 
Refund Offer. 

Under the Consumer Product Safety Act, the CPSC has the 
direct authority to obtain refunds of the purchase price of a 
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product. The current CPSC lawsuit is brought pursuant to section 

12 of the CPSA on 'he ground that ATVs are an "imminently 

hazardous consumer product* — one which "presents imminent and 

unreasonable risk of death, serious illness, or severe personal 

injury.* In such a case, the CPSC may seek, among other things, 

an order of a refund for a product. In its Complaint, the CPSC 

does seek a consumer refund for all three wheel ATVs and all 

adult-sized four wheel ATVs purchased for use by children under 

16 years of age. 

Yet the Decree merely provides, in paragraph F.l. and 

P. 2., that defendant manufacturers will halt marketing all three 

wheel ATVs and offer to repurchase* new three wheel ATVs which 

their retail dealers, agents or representatives still have in 

stock. Thus, the Decree protects the retail seller of the three 

%^eel ATV from economic loss, but it provides no protection — 

against either physical or financial harm — to the retail 

purchaser of three wheel ATVs. Kany consumers purchased such 

vehicles during the past Christmas season, only to find five days 

later that they purchased for themselves or their children 

oachines which are being classified by the CPSC as an 'imminently 

hazardous consumer product* and which defendant manufacturer:) are 

now removing from the marketplace. 

B. Anici Urge the Expansion of the Decree's Refund 
Policy. 

Amici believe that the Decree must be modified in a 
number of particulars. First, defendants should be required to 
buy back from their retail dealers, agents and representatives 
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used as well as new three wheel ATVs. The object Is to remove 
these products from use, not allow them to continue being sold 
and used until they either are involved in an accident which 
damages them beyond repair or live out their expected life cycle. 
Requiring defendants to buy back new and used three wheelers in 
the retail distribution chain will curtail the number of these 
dangerous products in use. 

Second, consumer refunds should be provided because 
this too would be an incentive to remove ATVs from use. With 
fewer ATVs in use, the number of deaths and injuries will be 
reduced. All purchasers should be entitled to return ATVs to the 
defendant rcanuf acturers and their dealers for refunds. Refunds 
for purchasers of three wheel ATVs which are being taken off the 
market should be a 'given,' but refunds should also be available 
to any four wheel ATV purchaser who desires it. 

Consumer refunds are warranted for a number of reasons. 
The manufacturers failed to disclose the hazards of ATVs and, in 
fact, affirmatively misrepresented the characteristics of ATVs. 
For example, ATVs were marketed as recreational vehicles for 
young children. In fact, as discussed supra , section II. B., ATVs 
pose a particular hazard to children under 16 who account for 
nearly half the ATV-related deaths. 

Advertisements defendants have used show 'fun' 
maneuvers of ATVs, such as jumps and riding at high speeds on 
rough terrains. In fact, such maneuvers are inherently dangerous 
and beyond the ordinary skills of most riders. Purchasers are 
now, under the terms of the Decree, to be warned against such 
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maneuvers in future advertisements for ATVs, in point-of-sale 
labels and warnings and in the Owner's Manual. The "rules of the 
game* regarding the use of ATVs are being changed after the 
consumer purchased what turns out to be a grossly misrepresented 
product . 

Consumers who purchased an ATV before the changed rules 
went into effect had no notice or inadequate notice of the risk 
of death and severe injury posed by ATVs. Had they Jcnown the 
risks, many consumers might not have bought them. Once they 
learn of the dangers through receipt of the "ATV Safety Alert* 
and other publicity, many consumers are likely to not use i-hem 
again. The resale value of three wheel ATV models may be, and 
%#ell should be, minimal; the resale value cf four wheel models 
may likewise drop substantially. The x ,ail consumer, who 
suffers the greatest risk of injury and death, should be allowed 
to recoup undeserved losses of this kind, no less than those in 
the retail distribution chain. 

Furthermore, the defendant manufacturers have profited 
by their unfair and deceptive practices in marketing ATVs. They 
should not be permitted to retain profits obtained from a 
deceived public, and obtained from the sale of inherently 
dangerous products. 

Amici contend that for the Congressional purposes 
behind the CPSA to be carried out as intended and for the CPSC to 
carry out its duty to the public as required by the Act, the 
Decree should be modified so that both consumers who desire to 
return their dangerous and no longer marketed three wheel ATVs, 
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and consumers who bought four wheel ATVs under deceptive 
representations and without notice of the hazards associated with 
ATV usage/ are entitled to a commercially reasonable cash refund 
upon return of their ATV to the retail dealer of the manufacturer 
from whom they purchased it .-2./ 

VI 

THE DECREE SHOULD BE KODIFIED TO 
PROVIDE FOR THE ADOPTION OF AN ATV 
PERFORMANCE STANDARD. 

Because of the disastrous effect the introduction of 

ATVs has had on the public in terms of death and injury, Amici 

believe that a performance standard, which all ATVs sold in the 

future must meet, should be adopted. 

A. Analysis of Decree. 

The Decree in paragraph L. includes a declaration that 

the CPSC has already commenced its rulemaking process for the 

establishment of a mandatory standard. It also provides that the 

ATV Industry defendants will attempt in good faith to negotiate 

an agreement on voluntary standards within four months of the 

court's approval of a Final Decree. The Preliminary Decree in 



8. Most of the state laws under which the Amici Attorneys 
General would bring an action against the defendant 
manufacturers, provide that upon proof the defendants sold ATVs 
based upon deceptive or misleading advertising, the state courts 
would have the authority to order restitution or refunds to 
consumer purchasers. Further, some courts have held that even 
absent a specific grant of authority to order restitution, a 
state couxrt in deciding a matter of deceptive practices is 
sitting as a court of equity, and inherent in the equity court's 
power, is the power to do equity, i.e., to take from the one 
engaging in der3ptive practices his ill-gotten gain and order 
restitution be made to his victim, f See ^ e.g. > People v. 
Superior Court rjavhill. Real Party in Interest (1973) 9 Cal.3d 
283; 107 Cal.Rptr. 192.) 
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paragraph L.3. then specifically permits the reintroduction of 
three wheel ATVs in the event that those vehicles meet either the 
mandatory or voluntary standard, whichever is adopted. 

»ir.ici note two major problor.s vith the Decree's 
prcvirlo!! on st^^r.d'-^rds ?c L^t frr'.h ii\ p'- ,a.jrap:- L. rirrt., *:hp 

' ..-.j^-. >» ^i.^ .^^< y 

adept s a g a f v2 1 y s t .1 nc! 2 2 r '.icY. ^ j i r s ^ 2^Tv' g h e r i r kcc i -i t: h r ■ i 

accompanied by cf^rtaln warnings or i:)Strucvior.£ , but does not 

include performance requir^n^ents . 

Second, the Decree does not specifically declare that a 

mandatory standard (performance or other), will be promulgated by 

the CPSC if the parties fail to reach agreement on a voluntary 

standard four months from the date of the Final Decree* Thus, it 

appears that if the parties do not reach agreement, there may be 

no adoption of any standard by the CPSC, notwithstanding the fact 

that they may have commenced the rulemaking process* Amici 

believe the Decree should be modified to require the adoption of 

such a performance standard* 

B* Amlcl Urge the ReqnlreMnt of on ATT ^erforaance 
Standard* 

Amici 'B analyses of the CPSA indicates that once the 
CPSC has adopted a standard, individual states may be precluded 
from adopting their own standards under the Act's preemption 
provision (15 U.S-C. S 2075), unless the state standard adopted 

35 



348 



is identical to that of the CPSC. Because the states iray be 
bound to accept any performance standard promulgated by the 
federal government, Aniicl believe that it is critical for the 
states to participate in the development of that standard. 

The CPSC has already started work on an ATV performance 
standard. It has met and corresponded with representatives from 
the ATV industry. Under the Decree (paragraph L.2.), the CPSC is 
required to furnish the industry defendants a draft of the 
standard. Amici supports participation by the Attorneys General 
in the CPSC performance standard setting process and request the 
Decree be modified to provide that the states receive a draft of 
any proposed standard at the same time it is provided to 
defendant manufacturers. 

C. Items to Be Included in a Perfora2mce Standard. 

When developing an ATV performance standard, it is 
important to remember that current ATV design defects include 
lack of an adequate suspension system, lack o^ an effective rear- 
wheel differential suitable for variable terrain, a high center 
of gravity in relation to the dimensions of the vehicle, and 
tires which contribute to machine tipping. This combination of 
faulty design characteristics produces steering and balance 
problems which cause ATV riders to lose control of the vehicle. 
The most significant handling and control problems occur in turns 
and on slopes. In turning an ATV, the rider must shift his or 
her body weight to the outside of the turn, while at the same 
time leaning into the turn. In moving up a slope, the rider must 
keep his or her body weight forward over the ATV. During either 
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a turn or a climb, a slight change in terrain, including a bump 
or a hole, can cause the ATV to flip over or roll over before the 
rider has ^n opportunity to respond and regain control. (See, 
CPSC Task Force Report, pp. 165-168, 193-199.) 

Amici believe the only way to slow the onslaught of 
death and injury suffered by ATV riders, if the vehicles are not 
altogether banned, is to develop a performance standard which 
results in changes in design of currently or previously 
Manufactured ATVs. As pointed out supra, section II. D., such 
performance standards for ATVs should clearly state they have 
applicability to adult-size vehicles only, since all child-size 
ATVS should be banned by any Final Order. The performance 
standard adopted must, at a minimum, address the following 
vehicle characteristics; 

♦ Lateral stability 

Longitudinal stability 
Transient performance 
Braki«ig performance 
Suspension performance 
Speed capability 
Tires 

Amici believe it is an absolute necessity that an ATV 
mandatory performance standard be developed, with the assistance 
of Amici and other interested parties, and be implemented within 
one year. 
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CONCLUSION 

Xn sum, Amici believe the Decree is headed in the right 
direction, but it has not yet reached its destination. When 
faced with a product that has led to so many deaths and injuries 
in such a short period of time, firm action, not the reaching of 
a gentleman's agreentent, is called for oa the part of the CPSC. 

Thus /.mici would call for the adoption of the Decree as 
a Final Order, with the follov/ing modifications: 

1. All child-size ATVs are banned and sales of 
ATVs to or for the use of children under the age of 16 
are prohibited; 

2. A meaningful ATV performance standard is 
required to be adopted within one year from the 
adoption of the Final Order; 

3. Prior consumer purchasers of **ny ATV are offered a 
commercially reasonable cash refund by defendant 
manufacturers; 

4. More stringent requirements are placed on future 
nedia advertising, the public awareness advertising campaign 
and point-of-sale notices, warning labels and Owner's 
Kanuals; and 

5. The 'ATV Safety Alert* form and the 'ATV 
Safety Verification Form* are modified along the lines 
suggested by Amici and the Verification Form gives 
potential buyers needed information but takes no rights 
away from them. 
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Such a Final Order will serve the safety interests of 

the American public, the interests Congress sought to protect by 

the adoption of the Consumer Produjt Safety Act and the interests 

the Consumer Product Safety Commission is charged with 

protecting. It will also obviate the need for the various state 

Attorneys General to bring a multitude of separate actions on 

behalf of the citizens of their states. 
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U::iT2D STA72S COVESUrtZIlT 

::z::or:l::su:i 



RCC^;vrn_-j^-,,u^s. coiisonz?» p-.odoct 
C" ' • C/ SAFiTT co:j::issio:i 

*7Asai:;cTo:;.a.c. 23zo7 



to « *h« Cooalsiloo ^^^> 

Throushs S»dy« E. Ounn, Director, 0£^ 

ThrouibJ J»ae« Lacy, Ceatral Counsel/ 

Tbrouibj L«oo»rd Oewlort, Cxacutlvej" 

Tbroushs ::ichoIa« ;Sarchlc», 

Tbroush: Dr. SobtrC D. 7trh»l«rfr^I^0» 

fXOS » Lto^^? Schacbttr, 2?HA 

SOIJECTs npdac* of A7V 3«ath« aad lajurlt* 



NOV 10 1987 

oi c:i« Secrtcary 
raccor r», 
:pideoiolosj 



Ptatha 2»porcad to tha Conatiilon 

Oo S«9tanbar 4, 1907, cha Con»lailoa had raporti o2 CC3 ATV 
ralatad daitba which occurrad Vatwaaa 1532 aad 1927. ia •houa la 

CaSla balov, tha raportad daacha lacraaa.d ^7 'J 
Zt 15£7 c«bulaCloo (Z:anoraodua datacl Aujuit IX, 

rua:»ar 0£ 3aathi noaorsad 
<l/iirZ> ( ^/3/S7 ) (31fi«ranci) 
789 



Total 



1937 
19Ctf 

19C4 
1933- 



833 
IDS 
263 
246 
133 
33 



33 
234 
24S 
146 

34 

23 



S4 
72 
14 

7 
1 



•jour whaalad ATVa vara raport^d la 43 parcaat of 'ha fatal 
.ccldaata la 19C7, la 26 parcaat of tha fatal acclJaata la 19«o, la 
W ""^t Sf tha fatal aLldaata la 1933. .nd In 3 p.rcaat of tha 
fatal accldaata lo prior yaara. 



707S: t::1s doouztnt hi9 not bees rt- 
vitwtd or ^^pttd by tht Cooolsslon. 



EXHIBIT 



FILMED FROM 
BEST COPY AVAILABLI 
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fas* 2 



A review of the facaUclea Indlcaicd thic 377 „i,r» 
gnder tS yearj of f43 o*rr-.nr^ , ^ ' vleclas uere 

year, of ij. (19 y'^enc)/ ' '-"^ "'"^^ """l" 12 

S2»ical E=er3cncx-£oo. Treated In,urle. • 
Yea r ... . 

" Adjusttd Annual Ssclaict . • 

1932 



I9C3 
1984 

I9Sa 



£•600 
26,900 
u3,9Cg 
33.F0J 



Accachntacs 
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APPBHDIZ A 



[Sign at Point of Sale) 



A T V 



SAFETY ALERT 



The Consumer Product Safety Coirjnisslon has concluded that 
ALL TERRAIN VEHICLES (ATV8) may present a risk of DEATH or SEVERE 
aNJURY in certain circumstances, while accidents nay occur for 
many reasons: 

Over 900 people, including many children, have died in 
accidents associated with ATVs since 1982. 

«** Many people have become severely paralyzed or suffered 
sever internal injuries as a result of accidents 
associated with ATVs. 

Thousands of people have been treated in hospital 
emergency rooms every month for injuries received while 
riding an ATV. 

♦♦♦ According to the Consumer Product Safety Commission, 
over 330,000 ATV riders were injured between 1983 and 
1987. 

Because of this, the United States Government has filed a 
lawsuit against all manufacturers and distributors of ATVs asking 
the Court to declare that ATVs are hazardous and to order the 
manufacturers and distributors to take actions to protect ATV 
riders. The distributors, while contesting the validity of the 
allegations made by the government, are presently engaged in 
discussions with ^e government to resolve these issues without 
litigation. 

Ton ghonld be aware that an ATV IS WOT A TOY AKD MAY BE 
DAWGgRODS TO OPERATg. An ATV handles differently from other 
vehicles, including motorcycles and cars. According to the 
Consumer Product Safety Commission, an ATV can roll over on the 
rider or violently throw the rider without warning, and even 
hitting a small rock, bump, or hole at low speed can upset the 



* NEVER ATTEMPT TO DRIVE AN ATV WITHOUT PROPER INSTRUCTION. 
TAKE A TRAINING COURSE. BEGINNING DRIVERS SHOULD RECEIVE 
TRAINING FROM A CERTIFIED INSTRUCTOR. You can call 1-800- 
447-4700 to find out about training courses nearest me. 

* NEVER LEND YOUR ATV TO ANYONE KHO HAS NOT TAKEN A TRAINING 
COURSE OR HAS NOT BEEN DRIVING AN ATV FOR AT LEAST A YEAR. 



ATV. 



TO AVOID DEATH OR SEVERE PERSONAL INJURY 



1 
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* NEVER ALLOW A CHILD UMDER 16 YEARS OLD TO DRIVE OR RIDE ON 
AW ATV. 

* NEVER DRIVE AN ATV AFTER CONSUMING ALCOHOL OR DRUGS. 

* NEVER CARRY A PASSENGER ON AN ATV. CARRYING A PASSENGER MAY 
UPSET THE BALANCE OF THE ATV AND MAY CAUSE IT TO GO OUT OP 
CONTROL. ATV8 ARE NOT DESIGNED FOR TWO RIDERS. 

* NEVEa DRIVE AN ATV ON PAVEMENT. THE VEHICLE IS NOT DESIGNED 
TO BE USED ON PAVED SURFACES AND THE ATV MAY BE DIFFICULT TO 
CONTROL. 

* DRIVE AN ATV ON A ROAD, EVEN A DIRT OR GRAVEL ONE, 
BECAUSE YOU MAY NfYT BE ABLE TO AVOID COLLIDING WITH OTHER 
VEHICLES OR OBJECTS DUE TO THE LACK OF MANEUVERABILITY AND 
TIRE TRACTION ON THESE SURFACES. ALSO, DRIVING ON SOME 
ROADS WITH AN ATV MAY BE AGAINST THE LAW. 

* liBVES ATTEh.'T TO DO 'HHEELIES*, JUMPS, OR OTHER STUNTS. 

* NEVEl^ DRIVE AN ATV WITHOUT A GOOD HELMET AND GOGGLES, BOOTS, 
GLOVES, HEAVY TROUSERS, AND A LONG SLEEVE SHIRT. 

* }fEV^ DRIVE AN ATV AT EXCESSIVE SPEEDS. ATVs ARE DANGEROUS 
AT ANY SPEED AND THE DANGER INCREASES WITH INCREASED SPEED. 

* ALWAYg BE EXTREMELY CAREFUL WHEN DRIVING AN ATV, ESPECIALLY 
WHEN APPROACHING HILLS, TURNS, AND OBSTACLES, AND WHEN 
DRIVING ON UNFAMILIAR OR ROUGH TERRAIN. FAILURE TO FOLLOW 
PROCEDURES DESCRIBED IN OWNER'S MANUAL MAY CAUSE THE ATV TO 
ROLL OVER ON THE DRIVER. 

* FOLLOWING THESE WARNINGS MAY DECREASE YOUR CHANCES OF DEATH 
OR SEVERE BODILT INJURY, BUT DO NOT GUARANTEE THAT YOU CAN 
RIDE AN ATV IN SAFETY. 

FQTJ/lffpiff f^j. fff ypg nfSTROC nOKS AMD WARHIIIGS Oil THIS AT^ SAFETY 
gfflTt »f THE OWNER'S MANUAL AWD OH THE WARNING lABEL AFFIXED TO 
THE ATV ITSELF. WTT X NOT KLIMIltATE THE RISK OF DEATH OR SERIOUS 
INJURY ASSQc STED WrraXT gn^ P g V l /PA B W 

rOgJgRg ntFQRMATIOW ABOUT ATST SAFETf ^ CALL THE CONSUMER PRODUCT 
SAFETY COMMISSION AT 1-800-638-2772, OR THE AT7 DISTRIBDKMIS' 
SAFETY HOTLINE AT 1-800-447-4700. 
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APPENDIX C 

ATV SAFETY VERIFICATIOM FORM 

AW ATV IS NOT A TOY AND MAY BE DAI^GEROUS TO OPERATE. 

This form contains vital safety information. Your dealer will 
review the warnings with you and ask you to verify that you have 
read and understood each warning by placing your initials on the 
line beside it. DO NOT SIGN AND ACKNOWLEDGE THIS FORM WITHOUT 
SERIOUSLY CONSIDERING THE POTENTIALLY LIFE THREATENING 
IMPLICATIONS OF OWNING AND RIDING AN ATV. 

An ATV handles differently from other vehicles/ including 

motorcycles and cars. According to the Consumer Product 
Safety Commission an ATV can roll over on the rider or 
violently throw the rider witAont warning and even hitting 
a gaall roclc, bamp, or holg ati low speed can upset t Jie ATV. 

ATVs nay present a risk of DEATH or SEVERE INJURY in certain 

circtimstances. Over 900 P«ople/ approximately half children 
and half adults / have died in accidents associated with 
ATVs since 1982. Many people have become totally paralyzed 
or suffered severe and debilitatin? internal injuries as a 
result of accidents associated with ATVs. Every month 
thousands of people have been treated in hospital emergency 
rooms for injuries received while riding an ATV. According 
to the Consumer Product Safety Commission/ over 330/000 ATV 
riders were injured between 1983 and 1987. 



"allure to heed these warnings could result in 
DEATH OR SEVERE PERSONAL INJORY 



I vinderstand that I musti 

NEVER ALLOW A CHILD UNDER If YEARS OLD TO DRIVE OR RIDE ON 

THIS ATV. 

NEVER ATTEMPT TO DRIVE AN ATV WITHOUT PROPER INSTRUCTION. 

TAKE A TRAINING COURSE. BEGINNING DRIVERS SHOULD RECEIVE 
TRAINING FROM A CERTIFIED INSTRUCTOR. I can call 1-800- 
447.4700 to find out about training courses nearest me. 

NEVER ATTEMPT TO DRIVK AN ATV UNTIL I HAVE READ THE OWNER'S 

MAiniAL. 

N?/ER LEtJD MY ATV TO ANYONE WHO HAS NOT TAKEN A TRAINING 

COURSE OR HAS NOT BEEN DRIVING AN ATV FOR AT LEAST A YEAR. 

NEVER DRIVE AN ATV AFTER CONSUMING ALCOHOL OR DRUGS. 



1 
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^^^^ ^ PASSENGER ON AN ATV. CARRYING A PASSENGER MAY 

nlflLJ^^ BALANCE OP THE ATV AND MAY CAUSE IT t6 GO OUT OF 
CONTROL. ATVs ARE NOT DESIGNED FOR TWO RIDERS. 

MV|a DRIVE AN ATV ON PAVEMENT. THE VEHICLE IS NOT DESIGNED 

^NTOOl!^" ^""""^^ SURFACES AND THE ATV MAY BE DIFpIcUL? TO 

i^crS^^L^v^oS" ^ ^ OR GRAVEL ONE, 

BECAUSE I MAY NOT BE ABLE TO AVOID COLLIDING WITH OTHER 
VEHICLES OR OBJECTS DUE TO THE LACK OF MANEUVERABILITY AND 
»n?^c^£2;^°^ ^"^^^ SURFACES. ALSO, DRIVING ON SOME 
ROADS WITH AN ATV MAY BE AGAINST THE LAW. 

2?BVEa ATTEMPT TO DO 'WHEELIES', JUMPS, OR OTHER STUNTS. 

^^Q°^i^«S^,^^cSJP°"^ ^ ^ GOGGLES, BOOTS, 

GLOVES, HEAVY TROUSERS, AND A LONG SLEEVE SHIRT. 

BESR DRIVE AN ATV AT EXCESSIVE SPEEDS. ATVs ARE DANGEROUS 

AT ANY SPEED AND THE DANGER INCREASES WITH INCREASED SPEED. 

^^^-^^^^SS?®^^ CAREFUL WHEN DRIVING AN ATV, ESPECIALLY 

JSStS^^S?^^^ ^^'S, AND OBSTACLES, AND WHEN 

UNFAMILIAR OR ROUGH TERRAIN. FAILURE TO FOLLOW 

S2Hor?«T'"'^"2!.";y decrease ay chances of death oi 
iTtlL^^V'^^'^' guarantee that I can ride an ATV 

^ 'isning this fora. Initialling the vamlngs, and 
52?J?i^^??o!''^*f^f'?^.*^°" «PP«"» explain th4 

T i;5 h.^i ^ -o/^l neither Intend to waive any right 

I aay have In the future to bring any action of any type 
whatsoever against the manufacturer of the ATV I purchase, or anv 
2^''ffi??r^ involved with the development, production, nliketlSg^ 

^ °f ^"^^ I t**^® on any assunptlon of risk 

of death or Injury due to a product defect in the ATV. 

Customer's Signature 5^te 

Customer's Naae (printed) 



Customer's Address 
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I have explained the £v,regoing warnings to the above signed 
customer. I have provided the customer with a signed copy of 
this form. To the best of my knowledge / I have sold the customer 
an appropriately sized vehicle. 

Dealer's Signature Date 

Dealer's Name (printed) 



Dealer's Address 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



UNITED STATES/ 

Plaintiff, 

V. 

AMERICAN HONDA MOTOR CO., 
INC./ ET AL. , 

Defendants. 



Civ. Action No. 87-3525 (SS) 
(Sporkin, j.) ' ' 
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Appendix 2.— Letter Dated January 26, 1988, to Chairman 
Terrence Scanlon, CPSC, From Members of Congress 



Chairman Terrence Scaalon 
Comslssloner Anne Graham 
Coomlssloner Carol G. Dawson 
U.S. Consumer Product Safety Commission 
Washington, D.C. 20207 

Dear Chairman & Commissioners: 

We write to enlist our support for the preliminary consent decree which 
was agreed upon on December 29, 1987, between the Consumer Product Safety 
Commission, the Department of Justice, and the distributors of all-terrain 
vehicles (ATV's). The proposed agreement Is an effective and comprehensive 
settlement which we believe will serve to protect the consumer. 

Opponents of the preliminary consent decree believe that the consumer, 
who allegedly purchased ATV's without fall knowledge of the risk of Injury, 
should have the option of a refund. Although this refund Is not Included In 
the proposed agreement, the Commission has the right to pursue the refund 
program If It finds that the proposed resolutions are not effective In 
reducing accidents. We note, however, that there has been a dramatic 
decline in the fatality and Injury rates over the past year. The education 
and training programs required by this consent decree, coupled with the 
current trend, will hopefully make the need for a future refund program less 
^Ikely. In addition, a consumers right to seek recourse through the courts 
Is not affected by this settlement. We believe this to be a fair and 
balanced approach. 

It Is most Important that Immediate action In the for*a of a vigorous 
public awareness campaign to protect the consumer from unnecessary risk of 
death and Injury will be accomplished by this agreement and for this reason 
we support a consent decree over the alternative of costly litigation which 
could take years to resolve and offers an uncertain outcome. 

We are pleased that the Consumer Product Safety Commission, the 
Department of Justice and the distributors of ATV's are committed to working 
together on a comprehensive approach to enhancing ATV operator safety. 



Consttii of tge ^ntteb Btatti 



WifbinsUmBC 20515 



January 26, 1988 
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Appendix 3— Additional Comments From Dr. Richard M. 

Narkewicz 



IMJ0llrTT>«9>> }}V4*0r 



ONE MUNORCOTH CONGBtSS il2r»L*:i2.f^r°. 

Congreisis of t^e IBniUh AtaM 

COMMERCE. CONSUMER AND MONETARY AFFAIRS 
SUBCOMMrTTEE 
Of-Dif 

COMMrmE ON GOVERNMENT OPERATIONS 
RAYBURN HOUSE OFFICE tUilOlNG, ROOM B-377 
WASKmGTOM OC 205 1 6 

February 19, 1988 



Dr. Richard M. Narkewicz 
President 

American Academy of Pediatrics 
P. O. Borx 927 

Elk Grove VflUge. IL 60009-0927 
Dear Dr. Narkf/ricz: 

Thank you for your recent letter concerning the hazards of ATVs and your testimony 
before our subcommittee concer.iing this matter. 

We greatly appreciate your taking the time to supply us with the benefit of your 
experience and insight. Your letter, as well as your testimony, will be included In the 
permanent printed record of the hearing. 

Thank you again. 

Sijfcerely. 

Doug Ban 
Chairman 

DB:tjj:f 
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American 
Academy of 
Pediatrics 




141No(1tm«t(PoinieM 

PO Box 827 

EkOra«« VHtg*, R. e00(»O0Z7 
PtK)n«Ol2)22M006 



South aiMlbtgton. VT 0S40} 
(•03)M4447S 



RchvdM NvkMvV^ MO 
Oontkj W Schjff. M 0 

VWMnC Morrtgofn^ry. u 0 
Exvcvtfv* 04r»cter 
JAmti E Sl/»n, M 0 

EMCuthMBMrd 

WtH Norton. MMMChuMC* 
Oevid AnnufUi«to. M 0 

Arthur mUroo, M 0 

Robert Of«y«on. M 0 

UonvdP fkmt MO 

KMOMhO Johnton MO 



6*0/ A Low*. MO 
UtttoRock,A/1(An«M 



O«ore* 0 Co«Ti«rd. M 0 
Tuoon. Artzon« 



B«1K«rr»y MO 
PatoARo C«kfomt« 



February i, ^trfTW^f^rj^ 



COMMCPCC, CONSUMER AND 
MONETARY AFFAIRS SUBCOMMimC 



The Honorable Doug Barnard, Jr. 
Congress of the Unxted States 
House of Representatives 
Rayburn House Office Bldg, Rm B-377 
Washmgton,^ D.C. 20515 

Dear Chairman Barnard: 

Thank you for the opportunity to testify on behalf of 
the American Academy of Pediatrics m regard to ATV 
safety for children. 

I thought that the hearing was most productive and 

I compliment you on your organization and attention 

to detail. I hope it was clear from the various testimonies 

that children under 16 lack the coordination, balance 

reflexes, perception and me-turity of judgement to 

operate cither three wheeled or four wheeled ATV's 

safely. Thus the only solution to the problems posed 

by the physical limitations of the .nachme and the 

driver must be to take these dangr -ous vehicles out 

of the hands of children under 16, that is to say ban 

the sales and use of either three or four wheeled ATV's 

under 16 and institute some sort of a recall and rebate 

systc.T to take out of circulation 11. e vehicles that 

were marketed and sold to an unsuspecting parent or 

child. The Academy of Pediatrics greatly appreciates 

the opportunity to testify on behalf of children and 

we promise you our support m pursuing the elimination 

of this most serious new product-related hazard to 

the health and well being of the American children. 

Sincerely 



reiyj^ D 

Richard M. Narkcwicz, M.D. 
President 



Donald W. Schiff, M.D. 
James E. Strain. M.D. 
Hark Widome, H.D. 
Elizabeth J. Noyes 



RMNtdkg 
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Appendix 4.— Letter Dated February 9, 1988 to Mr. Stuart M. 
Statler From Volkswagen of America, Inc., and Reply From 
Mr. Statler 




VOLKSWAGEN OF AMERICA, INC 

490 L'Enlani PUz« S W 
Su!t» 7204 

WMhtftflloo OC 20024 
T«l (202)484-6096 



February 9, 1988 



Mr. Stuart M. Statler 
A. T. Kearney, Inc. 
699 Prince Street 
Alexandria, VA 22314 

Dear Mr. Statler: 



On page 11 of your prepared statement given in testimony 
before the House Government Operations Subcommittee on 
Commerce, Consumer, and Monetary Affairs on January 28, 
1988, you allege that Audi 5000 vehicles "incorporate a 
flawed transmission design." Furthermore, you imply that 
the National Highway Traffic Safety Administration (NHTSA) 
concurs with your allegation. 

Your allegation is totally false. No ore, including Audi, 
the NHTSA, independent investigators, ani any other person 
or organization, has identified a defect or "flaw" in the 
Audi 5000 automatic transmission. 



We respectfully request that you retract this false allega- 
tion in the public record of the January 28, 1988 hearing- 
Sincere ly yo^TB, 

Philip A, Hutchinsonr"3rt 
Vice President 

Industry-Government Relations 
PAH:fs 

cc: -^ionorable Doug Barnard, Jr,, Chairman, House Government 
Operations Subcommittee on Commerce, Consumer, and 
Monetary Affairs 

Honorable Larry E. Craig, Ranking Minority Member, 

House GOvernm^jnt Operations Subcommittee on Commerce, 
Consumer, and Monetary Affairs 

Theodore J. Jacobs, Esquire, Chief Counsel, House 
Gover.'unent Operations Subcommittee on Commerce, 
Consum<;r, and Monetary Affairs 
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AT KeenityJir 
699PrviceStft(t 
PO Box I40S 
AUxGHdna Vtrp^ia 22SIS 
703 8!6 6210 



MCMgfttUftt 

Conxuhanu 




February 10, 1988 



Mr. Philip A. Hutchinson, Jr. 
Vice President 

Industry-Government Relations 
Volkswag«*'.i of America, Inc. 
490 L»Snfant Plaza, S.rf. 
Suite 7204 

Washington, D.C. 20024 



Dear Mr. Hutchinson: 

Thank you for your letter of February 9, relating to ny 
testinony before the House Subcoaraittee on Comoerce, 
Consumer and Monetary Affairs on January 28, 1988. It was 
ny impression that my reference to the sudden acceleration 
problem associated with certain Audi 5000 vehicles with 
automatic transmission was a matter of public record. 
From news reports, I was led to believe that 
Volkswagen/Audi, to its credit, had acknowledged the 
existence of a problem, notified previous owners, and 
instituted corrective measures to avert any further 
incidents. 

If I am incorrect, could you kindly furnish me with 
information on the actions Volkswagen of America Inc, has 
taken in this regard, together with whatever explanation 
has been offered by your firm to its customers and to the 
relevant government agency, the National Highway Traffic 
Safety Administration, as to why sudden acceleration has 
been experienced with respect to these Audi 5000 vehicles. 

Upon receipt of that explanation, I will be pleased to 
make such further submission to the Committee as is 
appropriate to assure a fair and accurate public record in 
this matter. 



Sincerely, 



Stuart M. Statler 
Vice President 
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Appendix 5 —Letter Dated February 19, 1988 From Commissioner 
Anne Graham Concerning Anne Settle's Petition To Recall 
Three-Wheel ATV's 




U S CONSUMER PPODUCT SAFETY COMMISSION 



February 19, 1988 



Mr. Theodore J. Jacobs 
Chief Counsel 

Subcommittee on Commerce, Consumer and Monetary Affairs 
House Committee on Government Operation 
B-377 Rayburn 

Washington, D.C. 20515-6144 
Dear Mr. Jacobs: 

Enclosed is a copy of the pelitioij, sigriCd by 
over 900 people, requesting the recall of three- 
wheel ATVs. Congressman Barnard has graciously 
consented to Commissioner Graham's request that 
this document be placed in the Congressional 
Record . 

Thank you for your courtesy in attending to 
this matter. 

Sincerely, 



WASHINGTON. O C 20207 



RCTiqfVED 



COMMERCE, CONSUMER AND 
MONETARY AFF/URS SUNOMUmEE 




Margaret S. Whitehead 

Staff Assistant to 

Anne Graham, Commissioner 



Enclosure: 



Anne Settle* 
Wheel ATVs 



s petition to recdl 3- 



MSW:self 
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Appendix 6— Justice Department Press Release, December 30, 

1987 




TOR nOfEOIATE RELEASE CIV 
WEDNESDAY, DECEMBER 30/ 1987 202-633-2018 

Th« D«pazta«nt of Justice announced today that it has 
rcachad an agraam«nt with raprasentativas of tha all-tarrain 
vahicla (ATV) industry anding tha sala of all threa-vhaalad aTVs 
and requiring tha industry to undertake a vigorous public 
awareness caspaign to infora consusars of the rislcs associated 
with ATVs. 

A lawsuit filed today in U.S. District Cotirt for the 
District of Coluxabia against several ATV aanufacturers and 
distributors seeks to declare ATVs as ininently hazardous 
consusar products. 

The coaplaint was accoiqpanied by preliminary consent decrees 
which/ when approved by the court/ will resolve »ost of the 
issues raised in the lawsuit/ while reserving to the Connission 
the right to seek further relief at a later date if the raoedias 
in the consent decree do not significantly reduce ATV-related 
deaths and injuries. Such further relief could include possible 
repurchase or re- ^11 actions. Perforsance standards are also to 
be developed for all ATVs. 

Deputy Attorney General Arnold I. Bums said that the 
lawsuit seeks tne iaaediate reliux necessary to prot^rt the 
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public from the unreasonable and iaainent risk of death and 
personal injury presented by ATVs. 

Bums said that the preliminary consent decrees accoaplish 
most of what the govenment seeks in its conplaint, including 
safety warnings to consuners and past purchasers, an effective 
■ethod of marketing which explains the risks associated with 
ATVs, as well as extensive industry-paid training for purchasers 
of ATVs. 

Bums said that it is in the consumers' interest to resoive 
the ATV natter as expeditiously as possible. 'The advantage of 
the preliminary consent decrees is tfiat the government is 
achieving most of the relief sought m the complaint which would 
otherwise be afforded only after protracted and costly — as well 
as successful — litigation.* 

The lawsuit names: 



Honda Motor Co., Ltd., of ToJcyo, Japan, manufacturer of 



American Honda Motor Co., Inc., of Cardena, California, 
Honda's American supplier of ATVs; 

Honda Research & Development Co., Ltd., of Saitama, 
Japan, Honda's research and development am; 

Yamaha Motor Co., Ltd., of Iwata, Japan, manufacturer 
of ATV's; 

Yamaha Motor Corp., U.S.A., of Cypress, California, 
Yamaha's American supplier; 

Suzuki Motors Co., Ltd., of Hamamatsu, Japan, a 
manufacturer of ATV's; 



ATV's; 
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U.S. Suzuki Motor Corp., U.S.A., of Brea, California, 
Suzuki's Acerican distributor of ATV's; 

— KavasaXi Heavy Industries, Ltd., of Kobe, Japan, a 
aanufacturer of ATVs; 

Kawasaki Motor Corp., U.S.A., of Santa Ana, 
California, a aanufacturer and distributor of ATV's; 
and, 

Polaris Industries, Inc., of Minneapolis, Minnesota, a 
Manufacturer and distributor of ATV's. 

Bums sai<5 the govemsent has agreed to two consent decrees, 
one with Polaris, and the other with the remainder of the 
defendant^. Although the two decrees accoaplish the same things, 
Polaris j^'as peraitted to enter into a separate one because of the 
snail sJ^e of their business and the differences in their 
marketing practices. 

Bi*ms said the lawsuit and the negotiated consent decrees 
are thij result of a vigorous and in-depth review, conducted by 
the Justice Department's Civil Division, following a referral by 
the Consuaer Product Safety Comnission in February 1987. The 
Civil Division's trial team included attorneys froo the CPSC. 

Coaoissioner Terrence Scanlon, Chairman of the Consuaer 
Product Safety Commission, said Uiat acting upon the CPSC staff's 
recommersdation, the Commission unanimously approved filing the 
lawsuit against the industry, and a majority endorsed the consent 
decrees. 

Bums and scanlon said they were pleased that the issue is 
being settled by a consent decree, rather than thrr«i^h protracted 
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and costly litigation. The industry has essentially agreed to 
all of the safety-related relief that the Commission sought, they 
noted. 

The lawsuit was brought under Section 12 of the Consvuoer 
Product Safety Act, which permits the govemnent to file suit for 
emergency relief against any manufacturer, distributor or 
retailer of an "imminently hazardous consumer product,* which, 
according to the Act, is defined as 'a consximer product which 
presents imminent and unreasonable risk of death, serious illness 
or severe personal injury.* 

The lawsuit alleges that the risk of harm presented by ATV's 
is both imminent and unreasona*ile. Each time an ATV is operated, 
its rider faces an unacceptably high risk that, at any monent and 
with no sign of impending danger, he or she may die or suffer a 
severe personal injury, according to the complaint. 

ATVs are three- and four-wheeled motorized vehicles 
generally characterized by their large, balloon-iike tires, their 
large saddle seats, and their handlebar steering. They have 
short wheelbases, solid rear axles, and a high center of gravity. 
They typically weigh between 250 and 500 pounds and are often 
capable of achieving speeds in excess of 50 miles per hour. 

An estimated 2.3 to 2.4 million ATVs are currently in use in 
the United States, with an estimated 6.75 million riders. About 
two-thirds of the ATVs currently in use are three-wheeled. 
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According to the complaint/ despite the illusion of 
stability crt 'ed by the ATVs' appearance, ATVs actually are 
unique, coiiplt««.. and dynanically unstable vehicles, requiring 
quick perception, decision and reaction times and precise body 
■ovesent and positioning for their safe operation. 

Scanlon said, 'This lavsuit s^^)cs to alleviate the risks 
associated vith ATV use and the peril in which millions of 
innocent and inadequately infomed individuals who presently 
operate, or will in the future operate ATVs are placed.* 

The conplaint alleges that the innocuous outward appearance 
of the ATV gives no hint of the consequences which can result 
from not receiving adequate instruction and hands-on training, 
even while attempting to execute unexceptional, simple riding 
maneuvers, such as turning and stopping. 

The complaint alleges that ATVs are imminently and 
unreasonably hazardous for a combination of reasons Including, 
but not limited to: (1) The safety and steUsility ol' the ATV has 
been misrepresented by advertisements and salespeople; (2) The 
labelling fails to adequately warn ATV purchasers and users about 
the risks and hazards of operating an AT»/; (3) The owner/user 
manuals provided with ATVs do not contain many of the safety 
messages that are critical to proper ATV operation; 
(4) Defendants have failed to provide and promote adequate hands- 
on training for ATV operators; (5) Defendants have provided ATV 
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dealers with insufficient and erroneous infonnation about ATV 
o; iration of the attendant risJcs and hazards; and, (6) Defendants 
have encouraged the use of adult-sized ATVs by children under 16, 
who lack the cognitive and motor development necessary to operate 
such ATVs safely. 

Bums said the risk of harm presented by ATVs is evident 
from the alarming and tragic number of deaths and severe personal 
injuries which have resulted from reasonable, foreseeable use of 
ATVs since' 1982. 

Between January 1982 and September 1987, more than 90C 
deaths were reported to the CPSC, and thousands of severe 
personal injuries have resulted from use of ATVs in the same time 
period. Bums said. But, as Bums indicated, these figures are 
low estimates in that not all ATV-related injuries and deaths are 
reported to the Commission. 

The complaint alleges that the risk of harm presented by 
ATVs is especially tragic considering the number of children 
under 16 years old who have died or been severely injured as a 
result of an ATV accident. 

The consent decrees embody a comprehensive approach to ATV 
safety and require the defendants to, among other things: 

— Send a notice to all known past purchasers of ATVs 

informing them of the risks associated with ATVs; 
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— Provide all American distributors and etailers of ATVs 
with four foot by four I'oot signs containing the same 
warnings, which must be displayed prominently; 

— Immediately halt the sale of all three-wheeled ATVs and 
to repurchase those three wheelers in dealers' open 

stock ; 

— Affix warning labels to all hTJs marketed and sold by the 
defendants; 

— Include risks associated with ATVs in owner's manuals; 
— ' Establish a toll free hot-line number for consumer 
questions on ATVs; 

— Establish a detailed administrative framework and the 
necessary staffing to conduct ATV training, in addition to 
offering free hands-on training to all future ATV purchasers 
as well as those who purchased ATVs in the last 12 months; 

— Agree not to oppose state legislative initiatives for the 
licensing and certification of ATV operators; 

— Agree to establish specific guidelines for future 
advertising about the image of ATVs including, but not 
United to, specific guidelines on the types of terrain on 
which ATVs should be driven, the speeds at which they should 
be driven, the stability of ATVs, the importance of training 
courses a.ii appropriate age recommendations for various ATV 
■odels ; 
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— Agree to undertake a substantial puolic awareness 

ca&paign consisting of print advertisements and radio and 

television coomercials dealing with the potential hazards 

and ris)cs associated with ATVs; and, 

» Agree to represent, including through the print and 

electronic nedia, the miniirao age linits for various ATV 

Bodels. 

Bums said the decrees reserve the right of the CPSC to 
proceed adainistratively, after twelve months from approval of a 
I final consent decree, to seek a further and aore extensive recall 



and repurchase remedy under Section 15 of the consumer Product 



to proceed under the Federal Hazardous Substances Act (FHSA) , at 
any tim«, against ATVs which are marketed for children under 12 
years. 

The decrees also permit the CPSC to continue administrative 
proceedings — begun before entry of this decree — under the 
Consumer Product Safety Act and the FHSA to develop performance 
standards for ATVs. It requires the industry to attempt, in good 
faith, to reach agreement on voluntary standards satisfactory to 
the CPSC within four months of court approval of a final consent 
decree. 

The decrees require that the preliminary consent decrees be 
incorporated into a final decree and submitted to the coirt for 




The government also reserves to the CPSC the right 
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approval within 45 dayn of the Court's approval of th« 
praliainary dtcrtts. 

Bums said that if ths rsasdiss agrscd to in ths prsliminary 
consent decrees are not consuamated within 45 days of the court's 
approval, the govemaent'e right to litigate this case shall be 
tmhamed. 

^e Department of Justice and the consuaer Product Safety 
CoBBission are finiy connitted to the goals set forth in the 
lawsuit and we believe that the resolution that has been reached 
in this case is excellent* • We are confident that this agreement 
will go a long way toward preventing deaths and injuries that 
have been associated with these oachinss in the past,* Bums 
said, 

'^e are hopeful that the cooperation shown by the industry 
in reaching this prelininary consent decree will continue,* Bums 
added. 



« « # « « 
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Appendix 7.— Justice Department Complaint, United States of 
America v. American Honda Motor C!o., Inc., et al. 



IN THE UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 



UNITED STATES OP AMERICA , 

Department of Justice 

Civil Division, Federal Prograais Branch 

Room 3744 

10th & Pennsylvania Avenue 
Washington, D.C. 20r>30 
Telephone: (202) 633-3313 



AMERICAN HONDA MOTOR CO,, INC, 
Box 50 

100 W, Alondra Blvd, 
Gardena, Ca« 90247 
Telephone: (2X3) 327-8280 

HONDA MOTOR CO,, LTD, 
X-X, Mlnaaiaoyiuna 2-Chome 
Minato Ku 
To)cyo X07 
Japan 

Telephone: 03 4X3-XXX1 

HONDA RESEARCH & DEVELOPMENT CO,, LTD, 

8X-X Honcho WaJco 

Saitaaa 

Japan 

YAMAHA MOTOR CO,, LTD. 
2500 Shiiigai 
P.O. Box X 
Ivata 

Shizuo)ca 438 
Japan 

Telephone: 01^383 2-111 

YAMAHA MOTOR CORP,, U,S,A, 
6555 Katella Ave 
Cypress, ca. 90630 
Telephone: (714) 761-7300 

SUZUKI MOTORS CO,, LTD, 
300, Takatsuka, Kaaimura 
Haaana-Gun 432 
ShizuoKa Prof 
Japan 

Telephone: 0534 40-2111 



Plaintiff, 



Civil Action No, 



v. 
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U.S. SUZUKI MOTOR CORP* 
3251 2* isp«rial Bwy 
Br«a, Ca* 92621 
T«l«phon«: (714) 996-7040 

KXWA8A3CI HEAVY INDUSTRIES LTD* 
1-18, Nakaaachi-Oori 2-Chom« 
Chud-Ku 
Tohm 

Syogo 650 
Japan 

Talaphon*^ 078 341-7731 

KAHASAKI MOTORS CORP., U.S.A. 
Box 25252 

2009 E* Edingar Ava. 
Santa Ana, Ca. 92799 
Talaphona: (714) 770-0400 

POLARIS INIXJSTRIESv L.P. 
1225 K. Cotinty Rd. 18 
Ninnaapolis, Mn. 55441 
Talaphona: (612) 542-OSOO 



1. Tha Unitad Statas of Aaarica, by its iindarslgned 
attornaysr brings this action for daclaratory and injunctiva 
raliftf to protact tha public fron tha inminant and unraasonabla 
risk of daath and savara personal injury presantad by aotorizad 
vahiclas known as 'all-tarra^ji vahiclas,' or ^ATVs.* 

2. Each day aillions of individuals, a larga numbar of tham 
childran imdar tha aga of 16, ara unwittingly axposad to tha risk 
that, as a rasult of their operation of ATVs, thay will ba 
involved in an accident in which they will either die or suffer a 



Defendants* 



COMPLAIHT 



NATURE OP THE CASE 
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s«v«r« personal injury such as quadriplegia, paraplegia, a 
ruptured organ, or a sJcull or bone fracture. 

3. Far from being safe, easy-to-ride vehicles for harmless 
play, as defendants have falsely and deceptively represented them 
to be, ATVs actually are unique and complex vehicles, requiring 
for their successful operation constant and precise rider 
Manipulation which is neither instinctive nor easily mastered by 
a person of ordinary skill. Moreover, in contrast to the 
operation of other motor vehicles and unbeknownst to ATV riders, 
there is virtually no margin for error in the operation of atVs 
•because of their peculiar operating characteristics, and the 
penalty for making the smallest miscalculation may be death or a 
severe injury, 

4. The precautions necessary to abate the grave hazard 
posed by ATVs — such as truthful, nonmisleading advertising; a 
public awareness campaign; free hands-on training; careful 
oversight of point-of -purchase representations; and a limited 
refund — are rel^^tively inexpensive, particularly when compared 
to the high cost in human suffering caused by ATVs. 
Nevertheless, the manufacturers and distributors of atvs have 
failed to implement these precautions. 

5. The United states brings this action to gain the 
immediate relief necessary to protect the public from the 
unreasonable and imminent peril in which the defendants have 
placed, and continue to place, the millions of innocent. 
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inadequately informed individuals who presently operate, or will 
in the future operate, ATVs. 

JOTISnTCTTQW AND VENUE 

6. This action arises \inder Section 12 of the Consumer 
Product Safety Act ('the CPSA') , 15 n.S.C. S 2061, as amended 
(1981). This Court has jurisdiction over the subject matter cf 
this action pursiiant to 15 U.S.C. $$ 20Cl(a), (b)(1) and (d)(1), 
and 28 a.S.C. H 1337 and 1345. Venue lies in this district 
pursuant to 15 U.S.C. § 2061(d)(1) and 28 U.S.C. $ 1391(b). 

THE PARTIES 

7. The plaintiff is the United states of America. 

8. Defendants Honda Motor Co., Ltd. ('Honda'), Yamaha Motor 
Co., Ltd. ('Yamaha'), Suzuki Motors, Co., Ltd. ('Suzuki'), 
Kawasaki Heavy industries Ltd. ('Kawasaki') , and Kawasaki Motor 
Corp., U.S.A. CKawasaki U.S.A.') are manufacturers of various 
models of ATVs. The first four parties are headquartered in 
Japan: Honda in Tokyo, Yamaha in Iwata, Suztiki in Hamamatsu, and 
Kawasaki in Kobe. KawaseOci U.S.A. is headquartered in Santa Ana, 
California. 

9. Defendants American Honda Motor Co., inc. ('American 
Honda'), Yamaha Motor Corp., U.S.A. ('Yamaha U.S.A.'), U.S. 
Suzuki Motor Corp. CU.S. Suzuki'), and Kawasaki U.S.A. are the 
vhollyowned subsidiaries of, respectively, defendzmts Honda, 
Yamaha, Suzuki, and Kawasaki. They are the united States 
distributors of the ATVs manufactured by their parent companies, 
and, in the case of Zavasaki U.S. A, by itself. They are all 
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h«adquart«r«d in California: American Honda in Gardena, Yanaha 
U.S.A. in Cypress, U.S. Suzuki in Brea, and Kawasaki U.S.A. in 
Santa Ana. 

10. Defendant Honda Research & Developaent Co., Ltd. 
(*^onda R«««arch*) is thm research and development arm of 
defendant Honda, headquartered in Saitaaa# Japan. 

11. Defendant Polaris Industries, L.P. (*Polaris*) is a 
Minnesota corporation headquartered in Minneapolis, Minnesota. 
Polaris is a manufacturer and distributor of ATVs. 

12. Whenever this Complaint refers to any act of the 
•defendants,' the reference shall be deemed to mean that the 
directors, officers, employees or agents of the defendants 
authorized such act while actively engaged in the management, 
direction, or control of the affairs of the defendants and while 
acting within the scope of their employment. Whenever this 
Complaint refers to any act of -defendants,' the reference shall 
be deemed to mean the act of each defendant, jointly and 
severally. 

THE STATDTORV flgm^HK 

13. Section 12 of the CPSA, the statutory section under 
which this suit is brought, authorizes the United states to sue 
in united states district court for emergency relief against any 
manufacturer, distributor or retailer of an 'imminently hazardous 
consumer product,' defined as 'a consumer product which presents 
imminent and unreasonable risk of death, serious illness, or 
severe personal injury.' 15 U.S.C. $ ?06l{a). 

- 5 - 
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14. A ^^consumer product* iinder the CPSA is ''any article, or 
componftnt part thereof, produced or distribiited (i) for sale to a 
consuner^ for use in or around a permanent or temporeury household 
or residence, a school, in recreation, or otheirvise, or (ii) for 
the personal use, consunption or enjoyment of a consumer in or 
around a permement or temporary household or residence, a school, 
in recreation, or otherwise • • excluding certain categories 
of products not pertinent to this lawsuit. 15 U.S.C. 

S 2052(a)(1). 

15. An imminent hazard suit under Section 12 of the CPSA is 
atrthorized notwithstanding the existence of a consumer product 
safety rule applicable to an imminently hazardous consumer 
product, or the pendency of any administ^*ative or judicial 
proceedings under any other provision of the CPSA. 15 U.S.C. 

f 2061(a). 

16. The district court in which an imminent hazard action 
is initiated has jiurisdiction 'to declare [the product in 
question] an imminently hazardous consumer product, and ... to 
grant (as ancillary to such a declaration or in lieu thereof) 
such temporary or permanent relief as may be necessary to protect 
'-Jie public from [the ris)c posed by the product].'' 15 U.S.C. 

S •2061(b) (1) . Such relief may include a mandatory order 
requiring the notification of such risk to purchasers of the 
product known to the defendant (or defendants) , public notice of 
the risk, and the recall, repair or replacement of, or refund 
for, the product. 15 U.S.C. § 2061(b)(1). 
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THE COWSHMER PRQPngT 
17 • ATV« are three- and four-wheeled notorized vehicles 
generally characterized by their large, balloon-like tires, their 
large, saddle seats, and their handlebar steering. They have 
short wheelbases (relative to axle width) , solid rear axles, and 
a high center of gravity. They typically weigh between 250 and 
500 pounds and aany models are capable of achieving speeds in 
excess of 50 miles per hour. 

18. ATVs have engine sizes ranging from 50 cubic centimeter 
displacement (-'ccd-^) to 500 ccd. The recent trend among 
defendants has been to manufacture and distribute a graater 
percentage of the ATV models having larger, more powerful 
engines. 

19. ATVS are consumer products within the meaning of the 

CFSA. 

20. ATVs have been promoted as being able to -'go anywhere* 
and to traverse virtually all types of terrain, including mud, 
snow, water, sand, dirt, grass, and rocky and rutted surfaces. 
They have also been advertised as being able to perform such 
feats as ascending and descending extremely steep slopes, and 
performing -'wheelies,-' high-speed maneuvers, tight turns and 
jumps. 

21. Despite the illusion of stability created by the ATV's 
appearance and defendants' deceptive advertising, ATVs actually 
are unique, complex, and dynamically unstable vehicles, requiring 
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quicic p«rcQption, decision and reaction times and precise body 
■oveMHt and positioning for their safe operation. 

22. An estimated 2.3 - 2.4 million ATVs are ciurrently in 
use in the United States, with an estimated 6.73 million riders. 
About tvo-thirds of the ATVs currently in use are three-wheeled. 

23. The retail price of an ATV typically ranges from $600 
to $3,500. 

THg IMMIKgNT AND UNREASONABLE HAZARD 

24. The risk of han presented by ATVs is both imminent and 
unreasonable. Each time an ATV is operated, a rider who is not 
avare of the unique handling characteristics of the vehicle and 
is not, trained or experienced in its proper use faces an 
unacceptably high risk that, at any moment and with no sign of 
iiqpending danger, he or she will either be Icilled or suffer a 
severe personal injury. This peril will continue unabated until 
the relief raqueeted by plaintiff is granted. 

95. ATVs are imminently and unreasonably hazardous for a 
combination of reasons: 

(a) First, the ATV design is such that an ATV appears 
to be safe and stable, belying the fact that it actually is 
dynamically unstable and complicated to operate; 

(b) Second, the nature of the ATV and its operation is 
such that, frequently, when a rider loses control, before having 
time to react, the vehicle rolls over on the rider or throws and 
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land« on th« rider, aggravating the accident to the extent death 
or 8«v«re personal injury all too often results- 

(c) Third, defendants have encouraged the use of 
adult-sized ATVs by children under 16, who lack the cognitive and 
Motor development necessary to operate such ATVs safely; 

(d) Fourth, the manipulative skills absolutely 
essential for safe ATV operation are neither instinctive nor 
easily acquired, especially by children under 16; 

(e) Fifth, defendants have falsely and deceptively 
promoted ATVs as safe, easy-to-operate vehicles for the entire 
family and have created the illusion that riders of all ages can 
perform remarkable feats and stunts safely and with ease; 

(f) Sixth, defendants have failed to effectively alert 
opex tors to the risks and hazards presented by ATVs and to the 
dire consequences of not abiding by prohibitions and 
instructions ; 

(g) seventh, defendants have not offered and actively 
promoted free, effective hands-on training for ATV purchasers, 
even though such instruction is absolutely essential to impart 
the complex skills required to operate ATVs; 

(h) Eighth, defendants have provided ATV dealers with 
insufficient, deceptive or erroneous information about ATV 
operation and the attendant risks and hazards. In addition, 
defendants have failed to exercise adequate control ovei.* jealer 
representations to ATV consumers, resulting in the dissemination 
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of dangerously insufficient, deceptive or false information about 



26. The risk of harm presented by ATVs is evident from the 
alarming and tragic number of deaths and severe personal injuries 
which have resulted from reasonable, foreseeable use of ATVs 
since 1982. 

27. Between January, 1982, and Septerber, 1987, more than 
five hundred such deaths were reported to the Consumer Product 
Safety Commission (''the Commission'') , the federal regulatory 
commission charged with investigating product-related deaths, 
illnesses and injuries* Qss. IS U.S.C* $ 2053(a). 

28. For the period Jemuary, 1982, to September, 1987, the 
Commission, based on a statistically representative sampling of 
hospital emergency rooms, estimates that more than three thousand 
severe personal injuries have resulted from t:he reasonable, 
foreseeable use of ATVs* 

29. The actual number of deaths and severe personal 
injuries resulting from reasonable, foreseeable use of ATVs is 
higher than paragraphs 27 and 28 reflect* For instance, not all 
ATV-*rela^ed fatalities are reported to the Commission. Also, the 
number of hospital -emergency ^room treated injuries does not 
reflect accidents in which the victim checked into the hospital, 
went directly to the operating room, or was treated in a private 
physician's office or clinic. 



ATV Deaths and Severe Injuries 
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30 • The risk of h?.rm presented by ATV3 is especially tragic 
considering the large number of children xinder 16 years old who 
have died or been severely injured as a result of an ATV 
accident • 

31. The risk of ham presented by aTVs is particularly high 
for individuals with less than one year experience riding an ATV. 



32. The appearance of an ATV creates the illusion of a 
safe, stable and easy-to-operate vehicle because of the nuinber of 
tires it has, the size and shape of the tires, and the size and 
shape of the body. 

33. The three-wheeled ATV resembles an overgrown tricycle, 
while the four-wheeled ATV appears to be even safer with its 
fourth wheel. 

34. The innocuous outward appearance of the ATV gives no 
hint of the significant design differences between it and other 
vehicles which make the ATV operate and respond like no other 
vehicle. 

35. Wie innocuous outward appearance of the ATV gives, to 
those who ha-'e not received adequate instruction and hands-on 
training, no hint of the crippling or fatal accidents that can 
suddenly occur, even while attempting to execute unexceptional, 
simple riding maneuvers such as turning and stopping. 

36. The innocuous outward appearance of the ATV gives no 
hint of the tragic consequences which can result from not 
fcllcwing vaming labels cr instructions vhich do not contain »n 



ATV Appearanca 
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•xpllclt explanation of the hidden hazards. For example, the 
appearance of the ATV offers no clue eODout why riding on paved 
surfaces would be hazardous. Similarly, the general illusion of 
safety created by the ATV's appearance, coupled with the long 
saddle seat, encourages carrying passengers, since it is not 
readily app^^^ent why such a practice would be hazardous. In 
fact, riding on paved surfaces and carrying passengers is 

^^cially hazardous because of the operational dyneunics of the 
ATV. 



37. Becafise of their unique design, ATVs are dynamically 
unstable and complicated to operate. They require the rider to 
perform a difficult, demanding and delicate balancing act, with 
the risk that the vehicle will go out of control at any moment. 

38. The safe, successful operation of an ATV requires a 
high degree of 'rider interaction* in the form of constant, 
precise body movement and positioning, and continuous, precise 
steering and speed corrections. 

39. Successful operation of an ATV requires proper shifting 
of the rider's weight forward or bac)cward when going uphill or 
downhill, and requires, in addition to turning -iie handlebars, 
proper side shifting of the ridei s body and proper distribution 
of his or her weiqht when tuzming. Traversing a slope is also 
precarious, requiring that the rider keep his or her body weight 
shifted far to the uphill side of the ATV. During all maneuvers, 
the AT\' rider must properly respond to constantly changing 
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circuttstancM, making thm necessary changes in body positioning, 
stttAring and spaed at pracisely the right moment. 

40. At times, ATVs require reactions on the part of the 
operator which are not only physically difficult but also 
coxmter- intuitive. For example, to successfully execute a turn, 
the operator, in addition to steering the handlebars, must shift 
his or her body weight to the outside (rather than inside) of the 
turn, while at the same time leaning toward the turn. This must 
be done to reduce the weight on the inside rear wheel and 
overcome the straight-eihead directional force created as a result 
of the solid rear axle. Failure to un-weight the inside rear 
wheel will result in the vehicle continuing to plow straight 
ahead rather than turn in the direction intended. On the other 
hand, un-weighting the inside rear wheel too much will cause the 
ATV to tip over. 

41. There is virtually no margin for error in the operation 
of an ATV because of such peculiar operating characteristics, if 
an ATV is not operated in precisely the right way for the 
particular circumstances, loss of control is likely to result 
with little or no sign of impending danger and insufficient time 
to take corrective action, 

42. The smallest operational error can result in death or 
severe personal injury because the ATV, due to its high center of 
gravity and highly frictional balloon-type tires, is prone to tip 
and roll over on the rider, roll end-to-end and land on the rider 
or violently throw the rider, when the rider loses control- Due 
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to th« design of the ATV and the necessity for rider input to 
control the vehicle, the rider is often iin2U3le to jump clear of 
the vehicle. When the atV tips or rolls over on the rider, the 
weight of the ATV may crush the rider, seriously aggravating the 
resulting injuries. 

43. ^ Loss of control can result even while operating at slow 
speeds or when contact is made with very minor terrain 
irregularities, such as small bumps, rocks, holes or ruts. ATVs 
are marketed for operation over terrain that typically contains 
such irregularities. 

44. Loss of control occurs more readily with three-wheeled 
ATVs than with four-wheeled ATVs. 

45. The mzmipulative skills which are necessary to operate 
an ATV safely and successfully are neither instinctive, simple, 
nor easily acquired. 

46. Only experienced and skilled riders can ride ATVs 
safely and, even then, the danger of losing control, and t.he 
attendant consequencas, are always present. 

47. The risk of harm presented by ATVs is substantially 
magnified when they are operated by children under 16 years old. 

ATV Adverti3in<y 

48. The marketing of ATVs by defendants — via television, 
radio and print advertisements, as well as point-of-purchase 
materials — has represented ATVs to be safe, stable vehicles 
that anyone, including hildron under 16, can readily Eastsr, 
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vhmn, in fact, ATVs ar« dynaalcally unstable and complicat«d to 
op«rat«. 

49. The nar)c«ting of ATVs has created an entirely false and 
dangerous sense of seciirity and unrealistic expectations on the 
part of purchasers and users. 

50. Defendants have created the illusion that anyone, 
including children under 16, can easily and safely ride ATVs with 
no training and little or no practice. 

51. Defendants have created the illusion that ATVs can 
easily and safely *go anywhere,*' when in fact ATV operation on 
SOBS types of terrain is extremely hazardous. 

52. Defendants have represented that ATVs can be used 
easily and safely by anyor^ to perfora feats — such as ascending 
and descending steep slopes, and performing 'wheelies,' tight 
turns, high speed maneuvers, and. j\imps when in fact such 
Kaneuvers can be performed safely by only the most experienced, 
skilled rider. Moreover, defendants have actively encouraged 
such use. 

5:*. Defendants have shown riders operating ATVs without 
protective equipment and clothing, riding alone, riding with one 
hand, looking back while riding, and being inattentive while 
riding. 

54. The advertising of ATVs has failed to alert and warn 
ATV purchasers and users about the complex handling 
characteristics of ATVs and the hidden hazards of ATV riding. 
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ATV advertising has failsd to alsrt purchasers and users about 
the need for hands*on training. 

55. ATV advertising has failed to alert ATV purchasers and 
users about the grave consequences of not operating the 
appropriate size ATV, of not wearing protective equipment and 
clothing (such as a helaet and boots), of carrying passengers, of 
not being constantly alert and aware of the surrounding terrain, 
of riding on paved roads, of not maintaining proper tire 
pressure, and of riding while under the influence of alcohol or 
drugs. 

56. Children under the age of 16 are especially susceptible 
to defendants' misleading and suggestive advertising. 

ATV Labelling 

57. The labelling on ATVs fails to adequately warn ATV 
purchasers and users about the risJcs and hazards of operating an 
ATV. 

58. ATV labelling fails to stress to ATV purchasers and 
users the grave consequences of not adhering to the various 
prohibitions. 

59. ATV labelling does not meet generally accepted design 
criteria, including those for use of signal words, symbols, 
spacing, and color scheme. 

60. ATV labelling does not meet generally accepted design 
criteria for durability. 

61. ATV labelling exceeds the appropriate readability level 
for this type of material. 
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ATV Ovner/User Manuals 

62. Th« owner/user manuals provided with ATVs do not 
contain vmny of the safety nessagos that are critical to proper 
ATV operation. 

63. The aanaals do not adequately apprise ATV purchasers 
and users of the rislcs of ATV-riding and the dire consequences of 
not adhering to the various prohibitions and instructions. 

64. The nanuals do not present safety information in such a 
way as to draw the operax:or's attention to this material. 

65. The manuals exceed the appropriate readability level 
for this type ot material. 

ATV Training 

66. Defendants have failed to provide and actively promote 
adequate hands-on training for ATV operators, resulting in many 
untrained or poorly trained users operating ATVs without the 
skills and )cnowledge needed to safely operate an ATV. 

67. The complex manipulative skills which are essential for 
safe ATV operation can only be obtained through the provision of 
qualified hands-on training. 

68. The training program developed by the trade association 
representing the ATV industry (the Specialty Vehicle Institute of 
America) is inadequate in a number of ways. Moreover, this 
training program has not been effectively promoted or made 
available to ATV purchasers and users. 
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69. Defendants have provided ATV dealers with insufficient, 
deceptive or erroneous information eUaout ATV operation and the 
attendant rislcs and hazards, resulting m the dissemination of 
dangerously insufficient, deceptive or false information eUaout 
ATVs. 

70. Defendants have failed to exercise adequate control 
over dealer representations to ATV consumers, resulting in the 
dissemination of demgerously insufficient, deceptive or false 
information about ATVs. 

71. Defendants have caused the distribution of deceptive or 
inadequate point-of-ptirchase material, such as literature and 
videos. 



72* The benefits of the relief requested by the United 
States far outweigh the cost of imposing such relief. The items 
of relief requested are relatively inexpensive and their cost is 
far siirpassed by the tragic toll of deaths and severe injuries 
which ATVs have inflicted and will continue to inflict absent 
this relief. 



Wherefore the United States prays for the following relief 
from this Court: 

1. A judicial declaration that ATVs manufactured and 
distributed by defendants in United States commerce are 



Benefits and Cost of Relief 



PRAYER FOR RELIEF 



18 - 




400 



*'ijBiinently hazardous consumer products" within the meaning of 
section 12(a) of the CPSA, 15 u.S.C. S 2061(a). 

2. An order prohibiting distribution of ATVs in commerce by 
defendants unless and until the following remedial actions «»re 
taken: 

<i) A free hands-on training course designed to teach 
adequately the s'cills and knowledge necessary to ride an ATV 
safely is made availaJjle, with effective incentives for 
participation, to all future and all known prior purchasers of 
ATVs manufactured or distributed by defendants, and to their 
immediate families; 

(b) Free, adequate written and visual training 
materials are made available to all future and all known prior 
purchasers of aTVs manufactured or distributed by defendants, and 
to their immediate families; 

(c) An effective public awareness campaign, including 
an extensive electronic media campaign, is engaged in to alert 
adequately all ATV purchasers and users to the complexities and 
hazards associated with ATV riding, the appropriate age 
restrictions for the various ATV models, and the need for and 
availability of free training; 

(d) The marketing of ATVs is altered such that the 
true nature of ATV operation is represented, unsafe riding 
practices are not represented or encouraged, and prospective ATV 
purchasers and users are alerted to the complexities and hazards 
associated \ Ith Ar/ riding, the apprcpriato aga restrictions for 
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thm various ATV models, and the need for and availability of free 
training; 

(e) Direct notice of the complexities and hazards 
associated with ATV riding, the appropriate age restrictions for 
the various ATV models, and the need for and availeU^ility of free 
training is provided to all future ATV purchasers and all prior 
ATV purchasers known to the defendants; 

(f) The Iztbelling on ATVs is altered to stress, 
adequately and effectively, the complexities and hazards 
associated with ATV riding, the appropriate age restrictions for 
the various ATV models, and the need for training, and new, 
effective l2Ut>els are provided at no charge for all ATVs already 
distributed or sold; 

(g) ATV owner/user manuals are altered to stress, 
adequately and effectively, the complexities and hazards 
associated with ATV riding, the appropriate age restrictions for 
the various ATV models, and the need for and availeibility of free 
training. ATV manuals are also altered to provide adequate 
safety information and instructions. New, effective manuals are 
provided at no charge for all ATVs already distributed or sold; 

(h) Point*of*purchase material, written and video, is 
distributed through all ATV dealers to alert adequately actual 
and prospective ATV purchasers and users to the complexities and 
hazards associated with ATV riding, appropriate age restrictions 
for the various ATV models, and the need for and availability of 
free training; 
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(i) rhm guidance to ATV dcalars is alterad such that 
d«al«rs ara provided with sufficient, accurate information about 
ATV operation and its attendant risks and hazards; 

(J) The oversight of dealer representations to ATV 
consuaers is altered to reasonably assure that dealers 
disseminate to all actual and prospective purchasers all 
appropriate safety information and do not disseminate 
insufficient, deceptive or false information about atVp, 

()c) A toll-free ATV safety hotline is established and 
maintained to answer all questions regarding the operation of 
ATVs and the attendant risks and hazards, and this number and the 
toll-free number of the Consumer Product Safety Commission are 
effectively publicized. 

3. An order of injunction requiring defendants to offer a 
reasonable refund for: 

(a) all three-wheeled ATVs; 

(b) all adult-sized four-wheeled ATVs purchased for 
use by children under 16 in the purchaser's 
immediate family. 

4. An order of injunction requiring defendants to 
immediately halt sales of all three-wheeled ATVs and to undertake 
to repurchase all three-wheeled ATVs in the possession ot control 
of distributors and retail dealers. , 

5. Award to plaintiff its reasonable costs, includjing 
reasonable attorneys' fees; and i 
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6* ^rant such othsr and further relief as this Court may 
find necessary to protect the public from the imminent and 
unreasoneible risk of death and personal injury presented by ATVs* 



Respectfully submitted, 

RICHARD K* WILLARO 
Assistant Attorney General 

JOSEPH E* DIGENOVA 
United States Attorney 



ROBERT J* CYNKAR 
Deputy Assistant Attorney 
General 



Of Counsel: 

JAMES V* LACY 
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LEONARD H* GOLDSTEIN 
KARGOT DE FERRANTI 
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Appendix 8.— Preuminary Consent Decree, United States v. 
American Honda Motor Co., Inc., et al. 

JX THE UHZTZD 8TATS8 DISTRICT COUKT 
TOR THE DISTRICT OF COLUMBIA 

UHITBD STATES, 

Plaintiff, 



AKBRICAH HOHDA MOTOR 

CO., IMC, Alw 

Defendants* 



Civil Action No, 



PRELIMIKARY CONSgKT DECREE 
A. THE NATURE OF THE CASE 

The complaint in this action was filed by the United States^ 
at the behest of the Consumer Product Safety Commission (*'CPSC*') , 
requesting relief under S 12 of the Constimer Product Safety Act, 
15 U.S. C. § 2061, as amended (1981) . That section authorizes the 
government to seek, and a court to grant, *such temporary or 
permanent relief as may be necessary to protect the public*' from 
the risk of ''an imminently hazardous consumer product." The 
subjects of the government's suit are all-terrain vehicles, or 
ATVs, three- and four-wheeled motorized vehicles intended for 
off-road use by individual riders on various types of non-paved 
terrain. Defendants market and sell these vehicles for use by 
the general public. 

The gist, of tne government's complaint is that ATVs appear 
relatively benign, but they actually are unique and complex, 
requiring a high degree of skill and constant attentiveness for 
safe operation. It is alleged that the peculiar behavioral 
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properties of ATVs, when coupled with their deceptively ''safe" 
outward appearance, result in a high risk of injuries to users, 
particularly inexperienced and young users. Hundreds of ATV- 
related deaths and thousands of severe injuries have occurred 
since 1982, according to the complaint. The ATV industry, the 
government claims, has failed adequately to warn potential ATV 
users about the hazards presented by ATVs. The cooplaint alleges 
that television and print advertisements picture ATVs as "family 
fun vehicles" which pose little danger to their operators, that 
little safety information is impartad through industry marketing 
practices and. that the current labeling practice is inadequate. 
Finally, the complaint alleges that the industry's training 
course has not been properly promoted and, therefore, not 
utilized by a significant number of ATV purchasers. 

Relief of several kinds is sought in this lawsuit. Labels, 
notices and warnings are sought to advise consumers of the risks 
which the government claims are associated with ATV use, 
particularly to children and inexperienced riders. An industry 
funded training program is requested, as are changes in the 
marketing of ATVs. A media campaign addressed to correcting the 
alleged image of ATVs as inherently safe vehicles is also part of 
the prayer for relief. Finally, a voluntary repurchase program 
for three-wheeled ATVs and for four-wheeled adult-sized ATVs 
purchased for those under 16 years of age is also sought. 
Pending a final adjudication of its claims, the government seeks 
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a preliminary injunction stopping the sale of ATVs without, what 
the government claims are, appropriate warnings and training. 

The preceiln.j ^-.r^igraplii i^^-rsser.t -r.o gcver.-ent's 



- I'- ^' irr ly ^ ..M^- lltigat:.::. and .i.a^ ..^'^ 

enhance the -onunon objective of promptly reducing additional 
deaths and injuries associated with atv usage, the parties, 
without agreement with the other side's legal or factual 
positions, without any admission of fault or liability, and 
before any testimony has been taken and without trial or 
adjudication of fact or law, have determined to take certain 
immediate and long-term steps. Should these steps be faithfully 
undertaken as set out below, the need for this litigation will be 
obviated. Accordingly, the plaintiff and defendants American 
Honda Motor Co., inc., Yamaha Motor Corp., U.S.A., U.S. Suzuki 
Motor Corp. and Kawasaki M'rtors Corp., U.S.A., by tneir 
undersigned attorneys, hereby agree and undertake as follows: 
B. DEFINITTQ>fff 

1. All-terrain vehicles (hereinafter referred to as 
ATVs) that are the subject of this preliminary consent decree are 
three- and four-wheeled motorized vehicles, generally 
characterized by large, low-pressure tires, a seat designed to be 
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straddled by the operator, and handlebars for steering, which are 
intended for off-road use by an individual rider on various types 
of non-paved terrain. 

2. ^Defendants" means the companies signing this 
consent decree. This decree shall bind them, their officers, 
agents, servants and employees and those persons in active 
concert or particxpation with them who receive actual notice of 
this consent decree by personal service or otherwise. The term 
''defendants'' does not include those persons who have a 
contractual dei^ler relationship with the defendants. The 
defendants undertake and agree, however, that they will use their 
best efforts, to the extent permitted under Federal and State law 
and applicable contracts, to ensure that the terms of this decree 
are carried out by their dealers and any authorized agents or 
representatives. By entering into this consent decree, 
defendants further warrant and represent that they have the 
authority to comply with the terms of this consent decree and 
that the exclusion of their parents from this consent decree will 
not affect defendants' ability to effectuate the terms of this 
consent decree. 

3. ''Best efforts" shall include, among other things, 
an obligation to require, to the extent permissible under Federal 
and State law, compliance by defendants' dealers, agents, or 
representatives with the terms of this preliminary consent decree 
and any final consent decree through the inclusion of a provision 
as a term in future contracts entered into with dealers and any 
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authorized agents or representatives, and where possible and 
within a reasonable time, to modify existing contracts with 
dealers and authorized agents or representatives to impose this 
duty. 

C. SCOPE 

The terms of this consent decree shall apply to all 
activities by defendants within the ''United states,'' as defined 
in Section 3 of the Consumer Product Safety ;» 't, 15 
U.S.C. § 2052. 

D. JURISDTOTT QN AND VFWt?F 

The defendants hereby submit themselves to the personal 
Jurisdiction of this Court, waive service of process and agree 
that venue is proper in this district. The parties further agree 
that, notwithstanding any failure to reach a final consent 
decree, the foregoing sentence shall remain in effect and in full 
force. The defendants do not waive any other defenses to the 
complaint including, but not limited to, the Court's jurisdiction 
over the subject matter. For purposes of enforcing this 
preliminary consent decree only, defendants agree that this Court 
has subject matter jurisdiction of this action pursuant to X5 
U.S.C. § 2061 and 28 U.S.C. §§ x337 and X345. The parties agree 
that, notwithstanding any failure to reach a final consent 
decree, the Court may exercise continuing jurisdiction for the 
purpose of effectuating the relief provided for in the 
preliminary consent decreQ. 
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E. IMMEDIATE NOTICE TO CONSUMERS OF FILING OF LAWSUIT 
AND PRELIMINARY CONSENT DECREE 

1. The defendants agree to complete, within 20 days of 

the Court's approval of this preliminary c oent decree, the 

following: 

a. To mail to all known past purchasers of ATVs, 
by first class mail, a notice, in the form attached hereto as 
Appendix A, in envelopes prominently marked ''important safety 
notice^; 

b. To provide to all retail dealers or, where 
ATVs are sold to consumers by agents or representatives of 
defendants who are not retail dealers, to such agents or 
representatives, signs measuring approximately four feet by four 
feet containing the message which is contained in Appendix A 
hereto and meeting with the approval of the government. 
Defendants agree to use high quality, durable printing materials 
and to use the color scheme, lettering (size and type) and 
spacing to best ensure that the message is easily read and 
understood. Defendants further agree to use their best efforts 
to ensure that such retail dealers, agents or representatives who 
sell ATVs to consiimers immediately post such signs upon receipt 
in prominent places where ATVs are displayed, sold or offered for 
sale and keep such posters on display during the periods of this 
preliminary consent decree and of any final consent decree; and 

c. To send to all retail dealers or any 
authorized agents or representatives of defendants who se.ll ATVs 
to consumers, a letter, in the form attached hereto as 
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Appendix B, setting forth the continued importance of consumer 
awareness of /TV safety concerns, especially the importance that 
the distributors attach to achieving a proper match between the 
vehicle and rider. The letter shall enclose a copy of this 
preliminary consent decree. The letter shall also enclose 
sufficient copies of the atv Safety Verification Form, in the 
form attached hereto as Appendix C. 

The parties further agree that the provisions of 
paragraph E, to the extent they are to be executed during the 
period that this preliminary consent decree is in effect, shall 
be enforceable by the court from the date of the Court's approval 
of this preliminary con^-nt decree, notwithstanding any failure 
to reach a final consent decree. 

F. STOP-SALE AND RKPTrai;;|fft<;^ 

1. Defendants agree and undertake, effective from the 
court's approval of this preliminary consent decree, to halt 
their marketing of all three-wheelew atvs and halt the 
distribution and sales of all three-wheeled atvs to their retail 
dealers, agents or representatives who sell ATVs. 

2. Defendants agree and undertake, within 5 business 
days after the Court's approval of this preliminary- consent 
decree, to send a notification to each retail dealer, agent or 
representative of defendants who sells aTVs; (a) to immediately 
halt all marketing and sales of three-wheeled ATVs which are new 
or have not yet been sold to a consumer; and (b) offering to 
repurchase for a commercially reasonable cash amount, or to 
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provide credit or other commercially reasonable adjustment for, 
all such three-wheeled ATVs in the possession or control of such 
retail dealer, agent or representative. 

3. The United States, through the Consumer Product 
Safety Commission, reserves the right to proceed administratively 
under Section 15 of the Consumer Product Safety Act, Section 15 
of the Federal Hazardous Substances Act, or both, with respect to 
ATVs manufactured or distributed by defendants, if it determines, 
12 months or more subsequent to the Court's approval of the final 
consent decree, that new and substantial evidence indicates that 
a further and more extensive remedy, including recall or 
repurchase, is warranted. If such new and substantial evidence 
is available, the government may then also rely upon presently 
available evidence in determining to commence a proceeding. 

The parties further agree that the provisions of 
paragraph F, to the extent they are to be executed during the 
period that this preliminary consent decree is in effect, shall 
be enforceable by the Court from the date of the Court's approval 
of this preliminary consent decree, notwithstanding any failure 
to reach a final consent decree. 

G. AGE LIMITS 

1. Defendants agree, within 20 days of the Court's 
approval of this preliminary consent decree, to represent 
affirmatively, including in print and electronic media if 
defendants use such print and electronic media for advertising or 
promoting ATVs, that ATVs with engine sizes of 70 cubic 
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centimeter displacement (-'ccd'') up to and including 90 ccd should 
be used qxOX by those aged 12 and older. This undertaking 
includes the commitment to use their best efforts to accomplish 
this relief through defendants' retail dealers, agents or 
representatives of defendants who sell ATVs. 

2. Defendants agree, within 20 days of the Court's 
approval of this preliminary consent decree, to represent 
affirmatively, including in print and electronic media if 
defendants use such print and electronic media for advertising or 
promoting ATVs, that ATVs with engine sizes of greater than 90 
ccd should be used finly by those aged I6 and older, subject to 
further negotiations with respect to the terms and conditions 
under which a vehicle may be recommended for use by those aged 14 
and older. This undertaking includes the commitment to use their 
best efforts to accomplish this relief through defendants' retail 
dealers, agents or representatives of defendants who sell ATVs. 

3. Defendants agree, effective from the Court's 
approval of this preliminary consent decree, to undertake to 
reasonably assura that ATVs of the engine sizes set forth in 
subparagraphs G.l and G.2 are not purchased by or for the use of 
any person under the minimum ages set forth above. This 
undertaking includes the commitment to use their best efforts to 
accomplish this relief through defendants' retail dealers, agents 
or representatives of defendants who sell ATVs. 

The parties further agree that the provisions of 
paragraph G, to the extent they are to be executed during the 
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period that this preliminary consent decree is in effect, shall 
be enforceable by the Court from the date of the Court's approval 
of this preliminary consent decree, notwithstanding any failure 
to reach a final consent decree. 
H. LaiSLS 

1. The defendants agree to develop safety warning 
labels for ATVs marketed or sold by them, in a form to be 
mutually agreed upon by the parties within 45 days of the Court's 
approval of this preliminary consent decree. Such labels will be 
attached to all ATVs sold or to be sold or marketed by 
defendants, in a location on the vehicle also to be agreed upon 
between the parties during that period, within 45 days of the 
Court's approval of the final consent decree, unless the parties 
agree to some other time. 

2. The defendants further agree to develop safety 
warning labels, in a form to be mutually agreed upon by the 
parties within 45 days of the Court's approval of the preliminary 
consent decree, that will be mailed within 45 days of the Court's 
approval of the final consent decree, unless the parties agree to 
some other time, along with instructions explaining their 
necessity, to retail dealers, agents or representatives of 
defendants who sel'. ATVs for use on ATVs currently in inventory 
and to all prior purchasers for whom defendants have addresses. 

3. At a miniiQum, and subject to further agreement of 
the parties, all such safety labels will comply with each of the 
following criteria: 
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a. £j,3!ai: The safety messages contained in the 
labels shall be organized and presented in a manner intended to 
ir.aks the vsrninc effective, assuring that the warning is 
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spacing between messagas. 

b- Lasatian: The labels shall be located so that 
they are conspicuous and will attract the attention of the atv 
Operator. 

c. Purab i l i t :^: The labels shall be sufficiently 
durable to last the expected life of the ATV, so that its 
warnings remain available and effective throughout the vehicle's 
life. 

d. Bfiaflflfeiliiic: The labels shall be written in 
simple, plain language so that they are at an appropriate reading 
comprehension level. 

fianiant: The labels shall provide inforaation 
and recoaaendations about th« source and character of potential 
hazards. The labels shall include, but not be limited to: the 
special riding skills required by the vehicle; the risk that the 
vehicle will riip or overturn; the importance of training; the 
need for a helmet and other appropriate protective gear; 
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appropriate age recommendations and the need to supervise minors; 
^nd prohibitions against carrying passengers, against use on 
paved surfaces and piiblic roads, and against use after consuming 
alcohol or drugs. The labels shall prominently state that death 
or severe injury may result if the warnings are not heeded or the 
recommendations are not followed. 

4. Notwithstanding the provisions of siibparagraphs H.l 
and H.2, any defendant may develop new labels for new models, 
provided that the defendant concludes in good faith that such new 
labels provide the required safety information in as effective a 
manner as the labels approved by the parties pursuant to 
svibparagraphs H.l and H.2. The defendants agree to svibmit copies 
of such labels, and a written rationale for the labels, tc the 
General Counsel of the Consumer Product Safety Commission at 
least 30 days before distributing ATVs with the new labels. 
X. NOTICES a:t d warmtngs 

1. The defendants agree to provide notices and 
warnings to all purchasers of new ATVs beginning within 45 days 
of the Court's approval of the final consent decree, in a form 
and in a manner to be agreed upon by the parties within 45 days 
of the Court's approval of this preliminary consent decree. 

2. At a minimum, and subject to further agreement of 
the parties, the notices and warnings wilJ include the following: 

a. Owners' Manuals : Defendants agree to provide 
owners' manuals (or appropriate supplements thereto) with the 
sale of all vehicles including those already distributed to 
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retail dealers, agents or representatives of defendants who sell 
ATVs that meet the following criteria. The manuals shall: 

(1) . Hazards! Warn users of the following 

potential hazards and risks associated with the operation of 

ATVs including, but not limited to: 

a. driving on hilis, 

b. hitting or driving over obstacles, 

c. driving on various terrains, 

d. driving on paved surfaces, 

e. driving at excessive speeds, 

f. improper use of brakes, 

g. improper tire pressure, 

h. carrying passengers, 

i. driving vehicles after consumin9 
alcohol/drugs, 

j. failure to wear protective clothing, 
3c. turning, 

1. doing jumps or wheelies. 
Each hazard shall be described using the following: (a) 
Society of Automotive Engineers (*SAE'') safety alert symbol, 
(b) signal word, (c) illustration of the hazard when 
feasible, (d) narrative descript^.on of the hazard, 
(f) description of what can happen if the hazard is 
encountered and (g) description of what to do to avoid the 
hazard. 
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(2) . P^gjgn ^n^ gpnten^: Meet generally 
agreed upon criteria for design and content. This includes 
use of framing of safety information, specification of 
content and location of the warning labels. The manuals 
shall also include information detailing the availability of 
hands-on training and the importance of such training, the 
recommended age limits for the vehicle, the importance of 
reading the manual and information about where to store the 
m2i<iual on the machine. 

(3) . Readability ; Be written in simple, 
plain language so that they are at an appropriate reading 
comprehension level. 

Point-of-Purchase Materials : Defendants agree 
to use their best efforts to ensure that their retail dealers, 
agents or representatives who sell ATVs disseminate to all 
prospective ATV purchasers accurate information about ATV 
operation and the associated potential risks and hazards, 
including but not limited to the following: 

(!)• Hanging Taos : Defendants agree to 
distribute to their ATV retail dealers hanging tags 
containing appropriate safety warnings for display on each 
vehicle on the dealer's showroom floor. Tags shall 
thereafter be provided to such dealer with every new 
vehicle. 

(2) . Safety Video : Defendants agree to 
distribute to their ATV retail dealers a video that imparts 
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conditioning payments on compliance and making unannounced 
spot checks on dealerships to monitor dealer compliance. 
Defendants shall also use their ber.t efforts to ensure that 
oral communications of retail dealers, agents or 
representatives of defendants who sell ATVs to actual and 
prospective purchasers contain safety information and do not 
contain misleading or false inforination. 

(6) . Dealer Guidance ; Defendants agree to 
stress ATV safety information in vrritten, oral, and video 
materials provided to dealers, agents or representatives of 
defendants who sell ATVs on how, to promote and sell ATVs. 
c. Toll-Free Number ; Defendants agree to 
estaOslish a toll-free ATV hot line to answer all questions 
regarding the operation of ATVs and the associated potential 
risks and hazards. Defendants agree to include this number and 
the number of the Consumer Product Safety Commission in all 
written and electronic safety communications. 

3. Notwithstanding the provisions of subparagraphs I.l 
and 1.2, any defendant may develop owners' manuals and point-of- 
purchase materials for new models, provided that the defendant 
concludes in good faith that such manuals and point-of purchase 
materials provide the required safety information in as effective 
a manner as the manuals and materi;*is approved by the parties 
pursuant to subparagraphs I.l and 1.2. The defendants agree to 
submit copies of such manuals and point-of -purchase materials, 
and a written rationale for them, to the General Counsel of the 
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and a written rationale for them, to the General Counsel of the 

- 16 - 



420 



Consumer Product Safety Commission at least 30 days before 
distributing them. 

J- MARKETING AND [^pTft 

1. The defendants agree tc develop and follow the 
guidelines contemplated in subparagraph j.2.a of this section and 
to engage in a public awareness campaign to alert consumers to 
the skills needed for, and the potential hazards associated with, 
ATV riding within \5 days of the te of the Court's approval of 
the final consent decree, in a manner to be agreed upon by the 
parties within 45 days of the Court's approval of this 
preliminary consent decree. 

2. At a minimum, and subject to further agreement of 
the parties, these actions shall include: 

a. specific guidelines for future advertising 
about the image of atvs including, but not limited to, the types 
Of terrain on which ATVs should be driven, the speeds at which 
they should be driven, the stability of the ATVs, the importance 
Of training courses, and appropriate age recommendations for 
Various models; and 

b. a substantial public awareness campaign which 
shall consist of print advertisements and commercials (radio and 
television) dealing with the potential hazards and risks 
associated with ATVs. 



- 17 



422 



421 



K. mxms 

1. The defendants agree and undertake to offer, in a 
manner not contrary to applicable state law, a hands-on training 
program, at no charge to the consiamer, to all future ATV 
purchasers and their immediate families and to all known persons 
who purchased atvs within the last 12 months and thei* mmediate 
families. 

2. The defendants agree to begin implementation of the 
training program structure within 60 days of the date of the 
Court's approval of the final consent decree, in a form and in a 
manner to be agreed upon by the parties within 45 c.ays of the 
Court's approval of this preliminary consent decree. 

3. Defendants aaree to provide sufficient staff and 
facilities to operate the training program on a nationwide basis, 
as exemplified by the following description: 

a. Admtnigtrative Frampvork and Staffing; The 
defendants agree to develop an administrative framework to 
oversee the hands-on training program and to train new 
instructors. The entire training program will be administered 
from a cei.tral location with a Managing Director and five full- 
time directors (a state Program Director, a Curriculum 
Sf-ecialist, a Communications Director, an Instructor Training 
Director, and a Rider Training Director) and three full-time 
managers (a Publications Manager, a Rider Training Manager and a 
State Programs Director) . These personnel will be primarily 
responsible for the following: 
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(1) . The Curriculum Specialist will be 
responsible for development of all training materials and 
revising as needed the training curricula to address the 
needs of the public. The Curriculum Specialist will also 
assist in modifying the training program for state 
coordinated programs and creating new training materials as 
needed. 

(2) . The Communications Director will be 
responsible for creating and implementing press relations 
programs, advertising and promotion programs and 
coordinating these programs with industry representatives 
and regional and area administrators. 

(3) . The Instructor Training Director will 
be responsible for chief Instructor and Instructor training 
programs. The Instructor Training Director will jxlso 
supervise the Eastern and Western Field Representatives, as 
set forth below. 

(4) . The Rider Training Director will be 
responsible for the implementation of training programs 
nationwide. The Rider Training Director will assure the 
project plan is carried out so that students will be 
trained. The Rider Training Director will also organize and 
supervise the six Regional Administrators, as set forth 
below. 

(5) . The Publications Manager, under the 
supervision of the Communications Director, will be 
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responsible for the production of all publications and 
training materials. 

(6) . The State Programs Manager will provide 
support to the state programs through technical assistance 
visits that will assist the states in creating effective 
training programs. 

(7) . The Rider Training Manager will assist 
the Rider Training Director. 

Under this program, the country would be divided into six 
regions, each with at least one regional administrator and a 
secretary. About ?50 area administrators would be spread out 
among tho six regions. The regional administrators would be 
responsible for setting up the regional office, supervising the 
area administrators, working with the chief instructors, and 
working toward increasing the number of training sites and 
students taking the course. The area administrators would assist 
the instructors by contacting dealers and the Special Vehicle 
Institute of America ("SVIA") referral number to obtain names and 
addresses of students, scheduling classes and instructors. The 
Eastern/Western Field Representatives would be responsible for 
the conduct of Instructor training programs within their states 
to ensure that there are a sufficient number of instructors . to 
conduct the training programs. 

The regional administra s and area administrators will be 
the main recruiters of chief instructors. Each chief instructor 
will then train instructors plus act as a direct supervisor of 
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the instructors in his area ot authority. The instructors will 
conduct classes for up to twelve students in each session. The 
instructor will be paid for each rider actually trained as an 
incentive to train as many students as is reasonable. The chief 
instructors will also receive payment for each trained rider as 
an incentive for training good instructors and motivating their 
performance, in addition to a salary, the Regional Administrator 
and Area Administrator also will receive a commission as an 
incentive to motivate the personnel in their region. 

Additional or different positions may be developed as 
required and with the CPSC's concurrence. 

Defendants further agree to aake every effort to establish a 
pool of 1,000 trained instructors within 6 months of the date of 
the Court's approval of a final consent decree. 

b. Course Contepti; The training course will be 
modeled after tne 6-hour format developed bv the SVIA and will be 
subject to the approval of the CPSC. Defendants further agree to 
consiaar establishing a modified training course for riders 
between the ages of 12 and 16. At a minimum, however, defendants 
consent to the inclusion cf the CPSC's ; ury and death 
statistics and a completi explanation of the potential hazards 
and risks associated with ATV operation into the curriculum of 
any established training course. 

c. Inggntives; The paxrties agree to consider 
when and under what circumstances additional incentives are 
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required and incorporate any provisions on this subject into the 
final consent decree. 

d. Age Limit : The defendants further agree that 
no individual under the age of 16 will be permitted to 
participate in the training progreun without the written consent 
of a parent or legal guardian. The consent form shall include, 
at a minimum, the CPSC injury and accident statistics and the 
appropriate age recommendations for various models of ATVs. 

«. Participation : The defendants agree to permit 
other manufacturers and distributors of ATVs to utilize their 
training structure. The defendants shall be entitled to charge 
other manufacturers and distributors a reasonable fee for their 
utilization of the training structure. In addition, defendants 
further agree to permit persons not otherwise eligible to 
participate in the training course. Defendants may charge such 
individuals a reasonable fee for the training. 

4. The parties agree to consider when and under what 
circumstances appropriate modifications may be made to the 
training program agreed upon in the final consent decree and 
incorporate any provisions on this subject into the final consent 
decree. 

L. STANDARDS 

1. The Consumer Product Safety Commission has 
commenced administrative proceedings under Sections 7 and 9 of 
the Consumer Product Safety Act and Section 3 of the Federal 
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Hazardous Substances Act for purposes of developing, through 
regulations or other authorized mechanises/ standards for ATVs. 

2. The defendants agree to attempt in good faith to 
reach agreement on voluntary standards satisfactory to the 
Commission within four months of the Court's approval of the 
final consent decree. The United States, through the Consumer 
Product Safety Commission, agrees to provide defendants with a 
copy of a draft proposed standard within 30 days of the Court's 
approval of this preliminary consent decree. 

3. To the extent that three-wheeled ATVs meet 
mandatory standards promulgated by the Commission or voluntary 
standards satisfactory to the Commission developed pursuant to 
subparagraph L.2, the marketing and sale of such vehicles shall 
be permitted, notwithstanding subparagraph F.l above. 

M. FINAL CONSE NT DECREE 

The parties to this preli^iinary consent decree hereby agree 
and undertake to negotiate a final consent decree, which shall 
supersede the preliminary consent decree, within 45 days 
following the Court's approval of this preliminary consent 
decree. The final consent decree shall incorporate paragraphs A, 
B, C, L, N, 0, P, and Q, and shall incorporate the agreements 
reached pursuant to paragraph D, and such other terms as to which 
the parties may agree. Further, the final consent decree shall 
incorporate agreements reached between the parties pursuant to 
paragraphs H through K. 
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The Court's approval of a final consent decree shall 
constitute a full settlement of the government's complaint 
xgainst defer.<5arts. if the final consent decree is net signt^d b 




N. DISCLAIME R OF TTABYT.TTY 

The parties have entered into this preliminary consent 
decree and have agreed and undertaken to enter into a final 
consent decree for the purpose of resolving the controversy over 
the safety of ATVs without protracted and extremely costly 
litigation. In entering into these decrees, defendants do not 
admit that ATVs are or have been unsafe or defective nor do they 
admit any liability for any accidents, injuries or deaths 
involving such vehicles. In addition, defendants do not admit 
any fault, wrongdoing, or unlawful conduct with respect to any 
product or actions taken or any actions alleged in the complaint, 
including but not limited to, the alleged making of false and 
deceptive representations and failing to provide adequate 
warnings and instructions. 

0. STATE LRGTSIATIVE TW ITIATIVE5 

There are pending in certain state legislatures proposals 
for the licensing and certification of ATV operators. In 
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entering into this preliminary consent decree, defendants agree 
and undertake not to oppose such pending or future state 
legislation to the esctent that it provides for age limits for ATV 
operators consistent vith those specified in this preliminary 
consent decree or for the requirement of hands-on training before 
a certificate or license is issued. 
P. CHILD>SI2ED ATVS 

In addition to the understandings and agreements contained 
in this preliminary consent decree and any final consent decree, 
the United States, through the Consiuner Product Safety 
Commission, reserves the right to proceed separately under the 
Federal Hazardous Substances Act against Al'Vs which are, or have 
been, marketed for children under the age of 12, and defendants 
reserve the right to challenge any such proceeding. 

Q. ADDITIONAL RESERVATTQ K OF RIGHTS 

The United States, through the Consumer Product Safety 
Commission, further reserves the right to initiate rulemaking 
proceedings under the Consumer Product Safety Act and the Federal 
Hazardous Siabstances Act with respect to possible hazards alleged 
to be presented by ATVs in general. It also reserves the right 
to initiate proceedings under the Consumer Product Safety Act a d 
the Federal Hazardous Substances Act with respect to possible 
hazards, other than those included in the government's complaint. 
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alleged to be presented by specific defects in individual models 
of ATVs. 



Date: 



7 7 , couhs^ for Ple^lntiff, the 

V JiTlted States of America 



ted States of America 

For American Honda 
Motor Co. , Inc. 



For Yamaha Motor Corp., U.S.A. 



For U.S. Suzuki Motor Corp. 



For Kawasaki Motors Corp. , 
U.S.A. 




SO OIU)EREDi 



UKITSD STATES DISTRICT JUDGE 



DATED 2 
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Appendix A 

[Company Letterhead] 

SAFBT Y ALERT 

The Constmer Product Safety Commission has concluded that 
ALL-TERRAIN VEHICLES (ATVs) may present a risk of fiJEAIH or SEVERE 
INJVRY in certain circumstances, while accidents may occur for 
many reasons: 



*** 



Over 900 people, including many children, have 
died in accidents associated with ATVs since 1982. 

Many people have become severely paralyzed or 
suffered severe internal injuries as a result of 
accidents associated with ATVs. 

*** Thousands of people have been treated in hospital 
emergency rooms every month for injuries received 
while riding an ATV. 

Because of this, the United states Government has filed a 
lawsuit against all manufacturers and distributors of ATVs asking 
the Court to declare that ATVs are hazardous and to order the 
manufactxirers and distributors to take actions to protect atv 
riders. The distributors, while contesting the validity of the 
allegations made by the government, are presently engaged in 
discussions with the government to resolve these issues without 
lltigarion. 

vehicles, including motorcycles and cars. According to the 
Consumer Product Safety Commission, an ATV can roll over on the 
rider or violently throw the rider without warning and even 

ATV * ^ ^ °^ ^P®®^ "P^®^ 



K AVOID DEATH OR SEVBRB PfP pONAL IKJtmY ^ 

^ME& DRIVE AN ATV WITHOUT PROPER INSTRUCTION. TAKE_A 
XRAINiyg gPVBffK,. BEGINNING DRIVERS SHOULD RECEIVE 
TRAINING FROM A CERTIFIED INSTRn-"OR, Call ^-800-447- 
4700 to find out about training ;es nearest you. 

ME3CEE LEND YOUR ATV TO ANYON rlAS NOT TAKEN A 

TRAINING COURSE OR HAS NOT BEx. xIVING AN ATV FOR AT 
LEAST A YEAR. 
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o hliiMS. FOLLOW THESE AGE RECOMMENDATIONS: 

A CHILD UNDER 12 YEARS OLD SHOULD NEVER DRIVE 
AN ATV WITH ENGINE SIZE 70 CCD OR GREATER. 

A CHILD UNDER 16 YEARS OLD SHOULD NEVER DRIVE 
AN ATV WITH ENGINE SIZE GREATER THAN 90 CCD. 

O MEaSB ALLOW A CHILD UNDER 16 YEARS OLD TO DRIVE AN ATV 
WITHOUT ADULT SUPERVISION. CHILDREN NEED TO BE 
OBSERVED CAREFULLY BECAUSE NOT ALL CHILDREN HAVE THE 
STRENGTH, SIZE, SKILLS OR JUDGMENT NEEDED TO DRIVE AN 
ATV SAFELY. 

o HESflSB DRIVE AN ATV AFTER CONSUMING ALCOHOL OR DRUGS. 

o HJaOSK CARRY A PASSENGER ON AN ATV. CARRYING A 

PASSENGER MAY UPSET THE BALANCE OF THE ATV AND MAY 
CAUSE IT TO GO OUT OF CONTROL. 

o HE3flSK DRIVE AN ATV ON PAVEMENT. THE VEHICLE IS NOT 
DESIGNED TO BE USED ON PAVED SURFACES AND MAY BE 
DIFFICULT TO CONTROL. 

O MEaOSB DRIVE AN ATV ON A PUBLIC ROAD, EVEN A DIRT OR 
GRAVEL ONE, BECAUSE YOU MAY NOT BE ABLE TC' AVOID 
COLLIDING WITH OTHER VEHICLES. ALSO, DRP/ING ON A 
PUBLIC ROAD WITH AN ATV MAY BE AGAINST TliE LAW. 

o ATTEMPT TO DO "WHEELIES,* JUMPS ^'P. OTHER STUNTS. 

o HESflSE DRIVE AN ATV WITHOUT A GOOD HELMET AND GOGGLES. 

YOU SHOULD ALSO WEAR BOOTS, GLOVES, HEAVY TROUSERS AND 
A LONG SLEEVE SHIRT. 

o HESflSB DRIVE AN ATV AT EXCESSIVE SPEEDS. 

o AlfiaXS BE EXTREMELY CAREFUL WHEN DRIVING AN ATV, 

ESPECIALLY WHEN APPROACHING HILLS, TURNS, AND OBSTACLES 
AND WHEN DRIVING ON UNFAMILIAR OR ROUGH TERRAIN. 

o hUSMS. READ THE OWNER'S MANUAL CAREFULLY AND FOLLOW THE 
OPERATING PROCEDURES DESCRIBED. 

FOR MORE TWFORMATIO N ABOUT ATV SAFETY . CALL THE CONSUMER PRODUCT 
SAFETY COMMISSION AT 1-800-638-2772, OR THE ATV DISTRIBUTORS' 
SAFETY HOTLINE AT 1-800-447-4700. 
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Appendix B 

[Company Letterhead] 

Date 



Dealer 
Address 

City, state Zip 
Dear Dealer: 



As I am sure you are aware, the United states government is 
very concerned about the growing number of deaths and severe 
injuries accompanying the increased popularity and use of all- 
terrain vehicles. We in the industry are equally concerned and 
are committed to doing everything practicable to reduce deaths or 
severe injuries associated with ATV riding. 

The United States government has initiated a lawsuit 
regarding ATVs, Without conceding the validity of the 
government's allegations, which are contested, and in order to 
resolve the controversy without protracted and costly litigation, 
we have negotiated a consent decree, which has been adopted by 
the court and which will govern the promotion and sale of atvs as 
^K*- 7 4.2*^®' ^ required by that decree, we are sending you 

f '^u^ ""^Py °^ consent decree is enclosed. You 
gnou l d rea^l this doaiment vtth n^r'^ . it relates to the safety 
concerns that you must pass on to your customers. 

Specifically, the decree requires that you stress to your 
customers that ATVs are not toys and that riding them is ^ 
^mri I ^''?"' riding motorcycles or other motorized vehicles. 
t-h^.o««r® characteristics which are best mastered 

through a crertified training course. We will be instituting a 
program for ATV buyers to encourage ATV training 
and will make details of this program available to you soon. 

Second, the decree requires that you impress upon the 
customers the importance of the safety warnings contained on 
i^TfriL^D^ u ^^®^"»anuals. Customers must under<;t;.n^ th^t 
iSlu^ nr Vaminq? CT l Id result in s evere hnHily 

Third, it is the policy of this company to ensure that atvs 
are properly matched to their riders. We expect you to carry out 
that policy. That means strict adherence to the age 
recommendations for our various models- [Each manufacturer 
should describe what modcx may be sold to what age child.] Both 
the safety of our youngsters and the viability of the kTJ 
Industry depend critically upon your willingness to abide by 
these age recommendations. 
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Finally, the decree requires that no authorized dealer may 
complete a sale to a customer unless both the customer and the 
dealer have signed a statement verifying that the dealer has made 
the consumer aware of the age recommendations for the vehicle 
being purchased and pertinent safety warnings. These forms must 
be returned to (company name] in order for us to compensate you 
for the costs of assembling the vehicle. 

We cemnot emphasize enough the importance of your actions in 
helping to make ATV operation a safe recreational activity. As a 
[company name] dealer, you are in the front line in our efforts, 
and we need your full support zmd cooperation. We depend upon 
you to advise potential customers candidly and fully of all 
warnings and age recommendations. Ensuring that each consumer 
buys an appropriately sized machine and operates it safely is 
paramount to the successful future of your business and ours. 

Sincerely, 



John Doe 

President 

Company 
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ATV 8AFBTY VBRIPICATTQM F9p|f 

y ?T! ^g.??^ ^ DAKQgROPfl TO QPgRHTg- An ATV 

handles differently from other vehicles, including motorcycles 
and cars. According to the consumer Product Safety Commission, 
an ATV can roll over on the rider or violently throw the rider 
without warning and even hitting a small rock, bump, or hole at 
low speed can upset the ATV. 

This form contains vital safety information. Your dealer will 
review the warnings with you and ask you to verify that you have 
read and understood each warning by placing your initials on the 
line beside it. 

* failure to obey these warnings could result in * 

* DEATH or SBVERB PERSONAL INJURY * 

I understand that I must: 

yEVER ALLOW A CHILD UNDER YEARS OLD TO DRIVE THIS ATV. 

HEflES ATTEMPT TO DRIVE AN ATV WITHOUT PROPER INSTRUCTION. 

TAKE A TRAINING COimf^f.. BEGINNING DRIVERS SHOULD RECEIVE 
TRAr» ING FROM A CERTIFIED INSTRUCTOR. I can call 1-800-447- 
4700 to find out about training courses nearest me. 

JiEm ATTEMPT TO DRIVE AN ATV UNTIL I HAVE READ THE OWNER'S 

MANUAL. 

ygVEK LEND MY ATV TO ANYONE WHO HAS NOT TAKEN A TRAINING 

COURSE OR HAS NOT BEEN DRIVING AN ATV FOR AT LEAST A YEAR. 

HEVEE DRIVE AN ATV AFTER CONSUMING ALCOHOL OR DRUGS. 

HE3CES CARRY A PASSENGER ON AN ATV. CARRYING A PASSENGER MAY 

UPSET THE BALANCE OF THE ATV AND MAY CAUSE IT TO GO OUT OF 
CONTROL. 

HECES DRIVE AN ATV ON PAVEMENT. THE VEHICLE IS NOT DESIGNED 

TO BE USED ON PAVED SURFACES AND THE ATV MAY BE DIFFICULT TO 
CONTROL. *xv,w«x xw 

AN ATV ON A PUBLIC ROAD, EVEN A DIRT OR GRAVEL 

^ BE ABLE TO AVOID COLLIDING WITH OTHER 

VEHICLES. ALSO, DRIVING ON A PUBLIC ROAD WITH AN ATV MAY BE 
AGAINST THE LAW. 

HEVEB ATTEMPT TO DO -'WHEELIES , JUMPS, OR OTHER SlUNTS. 
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ii£2ZEE DRVrE AN ATV WITHOUT A GOOD HELMET AND GOGGLES. I 
SHOULD ALSO WEAR BOOTS, GLOVES, HEAVY TROUSERS, AND A LONG 
SLEEVE SHIRT. 



WHEN APPROACHING HILLS, TURNS, AND* OBSTACLES , ATID WHEN 
PROCEDURES DESCRIBED IN OWNER'S MA>rJAL !-IAY CAUSE THE ATV TG 



I understand all of the above warnings and that failure to obey 
tus^^c ..^rr.ingi. J -esulL :.. th ^^^^i^ ...j^.^. 



Custoicer's Signature Date 



Customer's Name (Printed) 



Customer's Address 



I have explained the foregoing wam^ '"a to the above signed 
customer. I have provided the cusv ^er with a signed copy of 
this form. To the best of my knowledge, I have sold the customer 
an appropriately sized vehicle. 

Dealer's Signature Date 



Dealer's Name (Printed) 



Dealer's Address 



O 



